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bd States of America et al Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Lawrence N Cherry, et al., No. CV-15-00236-PHX-ROS
Plaintiffs, ORDER
V.

United States of America, et al.,

Defendants.

Plaintiffs Lawrence Cherry (“Mr. Cherry’and Judy Cherry (“Mrs. Cherry”) filed
suit under the Federal Tort Claims Act (tHeTCA”). Mr. Cherry is a veteran who
received medical care at the Carl T.ydan VA Medical Center (the “VAMC"), a
facility operated by Defendant UniteStates of America. Plaiffs allege that medical

practitioners at the VAMC breached the standafrdare in treating Mr. Cherry’s penile

squamous cell carcinoma, causimg partial penectomy in 2013Plaintiffs also allege
that as a result of the practitioners’ breduls, squamous cell carcinoma metastasized

his lung and caused a lung lesion to growteA& six-day bench tilisand consideration

of the testimony of the witnesses, th&hibits admitted into evidence, and the

memoranda submitted by the parties, the Coakes the following findings of fact anc
conclusions of law pursuant to Federal RofeCivil Procedure 52. Plaintiffs will be
awarded judgment with respectMy. Cherry’s partial penecimy but not with respect to
his lung cancer. Judgment in favor of Btdfs shall be awarded in the amount ¢
$3,750,000.00.
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l. FINDINGS OF FACT
A. Background
Plaintiff Lawrence Cherry is a 70-year-aldteran of the Vietnam War. (Doc. 21
at 3.) Mr. Cherry serveith combat from 1966 until 1968plunteering for a second tou
in Vietnam. (Doc. 290 at 227-28.) He hmaseived numerous medals and honors for
military service. (Doc. 290 at 230.) Mr. Cherry is entitled to medical treatment thrg
the United States Department of Veterakifairs and has been treated for variol
service-related conditions, including post-traatic stress disorder (“PTSD”), hearin
loss, tinnitus, coronary artery disease, annlood disorder caused by exposure to Age
Orange. (Doc. 290 at 231Mr. Cherry has been married Rtaintiff Judy Cherry for 44
years. (Doc. 217 at 3.)
B. 2009 VAMC Treatment
On February 19, 2009, Mr. Cherry saw. @hristopher Reardon, a dermatologi
at the VAMC in Phoenix, Arizona, and repsatthe had wart-like, white lesions on h
legs and feet, as well as andiar crusty bump on his penisathhe had picked off. (Doc.
217 at 3.) Dr. Reardon diagnosed Mr. @hewith benign keratosis and used liqui
nitrogen to freeze off the keratesancluding one orhis penis. (Doc217 at 3.) On
April 21, 2009, Mr. Cherry retmed to see Dr. Reardon, refwog that thebump on the
head of his penis had returnexhd Dr. Reardon used liquicknogen to treathe bump.
(Doc. 217 at 3.)
C. 2010 VAMC Treatment
On January 13, 2010, Mr. Cherry agairsited the dermalogy department
(“Dermatology”) at the VAMC, reporting a lesion at the tip of his penis. (Doc. 217 a
Physician Assistant Steven Carbonniere (“@arbonniere”) examad Mr. Cherry and
authored a clinical note, which stated thresence of a “6mm x 4mm erythematol
papule on tip of penis circwsaribing anterior aspect ofethral meatus but no erythem

in meatus” (Ex. 5.) Dr. Reardonwho was PA Carbonnies’supervising physician,

L “Erythematous” is the medical terfor red. (Doc. 289 at 126.? _ _
2 The “meatus” is defined as “thexternal portion of the uretal opening” of the penis.
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was present for a portion of the appointmbnt testified that he disagreed with PA
Carbonniere’s written descriptiaf Mr. Cherry’s lesion. (Bc. 289 at 76.) Dr. Reardon
testified that he recalled the lesion was acu@ which is flat, rdner than a papule,
which is raised. (Doc. 289 at 76.)

Mr. Cherry was diagnosed with presednsquamous cell carcinoma (“SCC”) gn
the tip of his penis and was prescrib&dudex, a topical cream containing
chemotherapy agent, to use for two weeksoc(217 at 4.) Squawns cell carcinoma is
a type of skin cancer. (Doc92 at 49.) SCC in situ is da@d as “superficial” and is nof
invasive. (Doc. 291 at 74.) fteuntreated, SCC in situ can evolve into invasive SGC.
(Doc. 291 at 45.) Dr. Reardon testified thvit. Cherry’s lesion‘did not look like an

invasive carcinoma” because it was a maculeeratiman a papule. @. 289 at 93-94.)

Dr. Reardon believed that Mr. Cherry was suffering from an underlying Human

Papilloma Virus (“HPV”) infectbn, which can give se to both SCC isitu and invasive
SCC. (Doc. 289 at 103-04.)

Mr. Cherry initially declined a biopsy #te January 13 appdiment but returned
for a shave biop$yjust two days later on January 1fRoc. 217 at 3-4.) Dr. Anna Felty;
Duckworth, a pathologist at the VAMC, &ored the pathology report for Mr. Cherry’

[92)

biopsy. (Ex. 11.) Accordg to the report, the diagnosi&s “squamous cell carcinoma

in-situ (Bowen'’s disease) involving the deepd lateral margins.” (Ex. 11.) It als

O

noted: “Due to the superficial nature oktbiopsy, an underlying invasive component
cannot be ruled out.” (Ex. 11A nurse called Mr. Cherry timform him of the results of
his biopsy. (Doc. 293 at £23.) Mr. Cherry testified #t nobody from the VAMC told
him the margins of the biopsyere positive or that invasiveCC had not been ruled out.
(Doc. 293 at 12-13.) A written record of thleone call stated Mr. Cherry was instructed

to continue using Efudex iaccordance with the oiigal treatment plan. (Ex. 12.) Mr

Doc. 217 at 3.
g Dr. Reardon 2irst expressed disagreement WthCarbonniere’s written description in
2014, three years after the Janua@g@appointment. (Doc. 289 at 81.)

4 A shave biopsy is by definition” “superficial” and does not reach the deep margins

(Doc. 301 at 72).
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Cherry was neither offered nanformed of any other éatment options, including a
surgical option called Mohs sgery. (Doc. 293 at 13.)

On March 5, 2010, Mr. Chey returned to ta VAMC's dermatology clinic. The
clinical note from this appotment, authored by PA Carhniere, observed the Efudex
treatment had “excellent results.” (Ex. 13The note indicated Mr. Cherry had “[ml]ilg
hyperpigmentation on glans penis around darsathral meatus” but “[n]o invasion seen
into meatus.” (Ex. 13.)

D. 2011 VAMC Treatment

On February 9, 2011, Mr. @lry returned to the dematology department at the

VAMC. (Ex. 14.) The clirgal note, authored by PA Carbonniere, described another

lesion on Mr. Cherry’s penis: “6mm x 3mmy#rematous pink scaly papule on tip of
penis circumscribing anterior aspect of uretimaktus but no erythenrameatus.” (Ex.
14.) The note stated this lesion was aik@lly reoccurrence of &C on tip of penis.”
(Ex. 14.) At this appatment, Mr. Cherry was prescrib&dudex to use fothree weeks.
(Ex. 14.) At trial, Dr. Reardon testified tha¢ disagreed with PA Carbonniere’s clinical
note, saying that although hatg in the written record indates he was present at the
appointment, he recalled examining Mr. @lge (Doc. 289 at 120.) According to Dr
Reardon, Mr. Cherry’s lesion was a flat migcuather than a raised papule, and the
clinical note was again incorreit its description. (Doc. 289 at 121.) In addition, DOr.
Reardon testified Mr. Cherry’s lesion was “linéaather than circumscribing the meatys
as the note observed. (Doc. 289 at 12M). Cherry, on the other hand, testified the

lesion was raised and “adjacent to the uedtbpening.” (Doc. 293 at 15.) Dr. Reardgn

also disagreed with the note’'s characation of the lesion as a “reoccurrence,
testifying that it “looked independent” frometlprevious lesion because he recalled it was
in a different location. (Doc. 289 at 1228-) The Court concludes that Dr. Reardor|’s
testimony regarding the February 2011 appoent was not credible. Dr. Reardonis
testimony at trial was incons&nt with his deposition testony, in which he stated he

did not recall being present #te February 2011 appointment. (Doc 289 at 118-19.)
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Moreover, Dr. Reardon’s description of Mr. Cherry’s lesion differed from the wriften

record in almost every matatiaspect, and the Court finds it incredible that Dr. Reardgon

had a detailed memory—at the time of triagh¢iyears later—of the particulars of M.
Cherry’s lesion, down tds exact location relatesto a previous lesion.
Mr. Cherry again visited the VAMC on JuB6, 2011. The clical note for this

visit was authored by Dr. Reardon. (B%.) The note stated Mr. Cherry was “hefe

today for . . . recurrence ofC& on penis,” and describedetlipenile lesion as a “lineal

3mm x 7mm erythematous macuwetip of glans penis.” (€ 15.) The note indicated

Mr. Cherry had a history of “SCC of tip of mie” and that it was “treated for 2 weeks the

first time,” but made no mention of Mr. €hy’'s February 2011 appointment and
subsequent three-week treatmerth Efudex. (Ex. 15.) Dr. Redon testified that at this
point, he became concerned because Mrr@hed experienced ithe occurrences of
SCC in situ at or near the tip of his perssmething he had neveeen in his career.
(Doc. 289 at 132-33.) But Dr. Reardontatenined, without a reliable medical
explanation, that a secormopsy was not needed becausis “clinical judgment told

[him] this is still squamougell carcinoma in situ.” (Doc. 289 at 136.) While Dr.

Reardon testified during his jpesition that he believed Mr. Cherry had “either a spread

[of the previous lesions] or a new one,” heiifeed at trial that the lesion he observed |n
July 2011 was a ‘&ew lesion” that was unrelated toetlprevious lesions. (Doc. 289 at
133-34.) Dr. Reardon testifighat he then prescribed aufeweek treatment of Efudex

in July 2011 because he bekel that the previous Efudex treatments were effective and

had completely resolved Mr. Cherry’s other lesions. (Doc. 289 at 136.) The clinical not

stated: “[P]atient to return to clinic ib—2 months to follow progress of Efudex” and

“[m]ay consider urology eval after [treatmentlEx. 15.) According to Dr. Reardon, hg

\V

considered referring Mr. Cherry to a urologist because he was concerned that

ev

though there was no visiblevolvement of the “external most portion of the meatus,” he

could not rule out that “there might be sdheg beyond” what he could see. (Doc. 289

at 139.) Nonetheless, he did not refer ©@herry to a urologist at this appointment.
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E. 2012 VAMC Treatment
Mr. Cherry next saw Dr. Reardon on A2, 2012, and Dr. Reardon’s clinicd
note described a “[llinear 2.5cxl.5cm erythematous maculetiwscaling at tip of glans

penis, now adjacent to meatugEx. 17.) According to the net“[patient] states that the

lesion on his penis has not gotten any biggees not bleed or cause pain, [does not

have] any urinary [symptoms].” (Ex. 17.) @Imote also indicatetthat Mr. Cherry “has

not been compliant with [follow up] appoméents and admits that he did not folloyw

through with the 4 weekEfudex treatment to the SCC penis.” (Ex. 17.) At this
appointment, Dr. Reardon refed Mr. Cherry to the uroffy department (“Urology”) at
the VAMC. (Ex. 17.) Dr. Reardon’s consuequest provided formation about Mr.

Cherry’s history of penile lesns and treatment with Efudex. (Ex. 18.) It also stat

1%

“SCC site is now slightly raised and is adjaice the meatus. Please evaluate the Iesi’o
e

particularly if there is any mucoS$alnvolvement, and whether there is any oth
treatment you would recommend][.]” (Ex. 18.)

On April 30, 2012, Mr. Cherry had aappointment athe VAMC’s urology
department and saw Physician Assistant Roberigian (“PA Torigian”) and Dr. Paul
Papoff, a urologist. (Ex. 19.) Dr. Papoffrewed Mr. Cherry’s maical records and Dr.
Reardon’s consult requesthda understood “from Dr. Redon’s referral that he wag

concerned about the patient, that theres wame other insidious process going on.

(Doc. 292 at 19.) Dr. Papoff testified tHa# conducted a physical examination of Mr.

Cherry’s penis, which included looking #te genitalia, palpating the genitalia fqg

=

r

induration or hardness, andegting and tubularizing the edges of the meatus to “lgok

further into the urethral meatusto the mucosa.” (Doc. 2% 14-16.) According to Dr.

Papoff, this physical examination did not eal’abnormal findings in the mucosa. (Doc.

292 at 16.) Mr. Cherry, on the other hanektified that Dr. Papoff never physically
examined his penis. (Doc. 293 at 21-22.)

~

> The “mucosa” is defined as a “type of tisghat lines the interioof both the meatus
and the deeper urethra.” (Doc. 289 at 149.)
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The clinical note from this appointmerndrdained an initiabbservation written by
PA Torigian and signed off bpr. Papoff, and an addendummitten by Dr. Papoff a day
after the appointment. (Ex. 19.) PA Torigian’s clinical note described two area
involvement: a “[p]unctate lesioat the top of the meatus” with “erythema to left later
aspect of the meatus.” (Ex. 19.) Wdugh Dr. Papoff reviewed and signed off on H
Torigian’s note at the timeand Dr. Papoff's addendum did not descrie type of
physical examination or physicAhdings of Mr. Cherry’s peis, Dr. Papoff testified at
trial, seven years after thappointment, that he digeed with PA Torigian's
characterization of Mr. Cherry’s lesion as tia¢ top of the meatus.” (Doc. 292 at 34; E
19.) According to Dr. Papoff, he recalled “there was a fat@desion which was latera
to the meatus, on the left lateral side, neblaing the meatus.” (Doc. 292 at 34.) An
while PA Torigian's note indicated two aeeaf involvement, Dr. Papoff testified ther
was only one. (Doc. 292 at 37.) Dr. PHjgsoaddendum noted Mr. Cherry had “no ne
voiding [complaints]” but “had a splayed strefajwhile urinating for] 5 yr.” (Ex. 19.)
Mr. Cherry testified he did not tell Dr. Pdpthat he had experienced a splayed strex
for five years. (Doc. 293 at 21.) Rathery.Mherry testified that as of April 2012, h

had experienced a splayed stream for appraeipdive months and that he told Dr.

Papoff it was five months. (Doc. 293 at 21.)

Dr. Papoff testified that he determash Mr. Cherry’s condition was “not
concerning” based on the physical examinati@doc. 292 at 18.)Moreover, Dr. Papoff
testified that a splayed stream for fiveay® was not cause for concern because “f
years implies chronicity, meaning it's beerri for a long time, it's not troubling, it's
not causing the patient any ill effect.” (Dd292 at 62.) Allegedly because Dr. Papg

believed Mr. Cherry’s conditiowas not concerning, heddhot perform a cystoscopa

6 A “splayed stream,” as described by Mtherry, means that wen he goes “to the
bathroom [urine] goes in every diremti but straight.” (Doc. 293 at 21.) _
" According to Dr. Dudley Darffy Plaintiffs’ expert urologst, a cystoscop%/ involves
inserting “the cystoscope thugh the penis, through thermglous urethra, thr

prostate area, through the bladder neck anthigpthe bladder.” (bc. 291 at 78.) In
this particular case, “all that was realiyeded was a urethroscopy,” which involvg
inserting the cystoscope only within the ureth(Roc. 291 at 78.) The parties appear
use “cystoscopy” and “urethragoy” interchangeably, with #hunderstanding that they
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very basic urological procedure in whieh scope is passed through the urethra
inspection. (Doc. 292 at 20.According to Dr. Papoff, a syoscopy was not clinically
indicated because he allegedly “saw no evidence of any meatal involvement of the
and the patient had no history that indicadeg voiding problems were new or changg
or different or were bothersome to him.” d® 292 at 22.) Inexigably, Dr. Papoff did
order a CT scan of the abdomen and pelvisvaluate Mr. Chey for potential lymph

node involvement and metastatic diseaseoc(292 at 54.) Dr. Papoff testified, but did

not credibly explain why, a C$can to look for metastasigas clinicallyindicated even
though a cystoscopy to assess uretimadlvement was not. (Doc. 292 at 54.)

On June 21, 2012, Mr. Cherry had appointment with Dr. Reardon i
Dermatology to follow up about the lesion o Ipenis. Dr. Reardon’s note stated th

“[patient] went to Urology after starting tHefudex treatment but @y just ordered an

abdominal CT and did not look at the meatushef penis as requested.” (Ex. 21.) Dr.

Reardon also recorded: “[Patient] to [follawp] with Urology tods and asked him to
specifically ask them [to] ch&cthe mucosal meatus of thenpe to ensure that it is
clear.” (Ex. 21.) Dr. Reardotestified that Mr. Cherry td him the urology department
had not looked at his meatus or urethral #vat Dr. Reardon sent Mr. Cherry back “t
tell the urologist that he needed to inspeet thucosal meatus.” (Doc. 289 at 160—6]
Mr. Cherry then saw Dr. Papoff on the saday. (Ex. 22.) Dr. Papoff reviewed th
results of the CT scan with MCherry, which showedo evidence of niastatic disease.
(Ex. 22.) In his note, Dr. Papoff wrote thdr. Cherry reported “the lesion has fully
resolved,” and recorddtiat “penis / meatus normal.” XE22.) Accordiig to Dr. Papoff,
he made this finding after performing a physiesamination. (Doc. 292 at 23.) But, 3
noted above, Mr. Cherry testified that DrpB# never examined higsenis. (Doc. 293 at
21-22.)

In August 2012, Mr. Cherrynderwent heart surgeryrfan unrelated condition.

As a consequence of this surgery, Mr. Chems prescribed the blood thinner Plavi

refer to a procedure in which a scop@eserted to examathe urethra.

-8-

for

esic
o

at

=

)

112

S




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00 ~N O 00 W N P O

(Doc. 293 at 24.) After hisecovery from heart surgery, iMCherry rather desperately
attempted to make anotherpmmtment with Urology. (Dac293 at 24.) According to
Mr. Cherry, when he spreaabart the opening of his panihe “could see something
white in the inside.” (Doc. 293 at 24-25 Mr. Cherry also experienced pain ar
sensitivity of his penis. (Doc. 293 at 2Mr. Cherry made multiple calls to Urology bu
never received an answer. (Doc. 293 aj ZBonsequently, as supported by the VAMC
records, Mr. Cherry contacted a patient ate on October 29, 2012, and said: “I ha
been trying to contact the Urology clinic witio luck. Noone answer[sihe phone and
there is no voicemail.” (Ex. 24.) Mr. Cherrgquested that someone call him back
“schedule an [appointment] as soon as fasi (Ex. 24.) Dr. Papoff then called Mr
Cherry on October 30, 2012nd his note of the call stated: “[Patient] called [regardin

pain at glans penis. It is sensitive to tou¢te has no visible lesn on penis and denies

discharge or dysuria. [Patient was] advisieat urology cannot help him with this an
that it might represent a neuropathic pain. Addito contact dermatology[.]” (Ex. 25,
Mr. Cherry testified that Dr. Papoff emphaticalbld him: “What partof this don’t you
understand? There’s nothing | can do to hagdp. This case is closed. Go see [
Reardon.” (Doc. 293 at 25.)
Mr. Cherry returned t®r. Reardon. Dr. Reardon’s note, dated November

2012, stated: “For SCC [patient] went to Wgy but felt he was ngiroperly examined.
No current external lesions on penisNow for the past 3 months is havin
hypersensitivity at the tip of the penis amated a white lesion at the meatus. Has s|
stream when urinating.” (Ex. 29.) Dre&don referred Mr. Cherry back to Urology
noting: “[Patient] to reschedule with urology @®blem associated with penis is intern
and [patient] describes urethral obstruction. Also waemtko confirm absence of SC(
in urethral meatus.” (Ex. 29.) Dr. Rdan helped Mr. Cherry obtain an appointme
with a VAMC urologist other than Dr. Papoff. (Doc. 293 at 28-29.)

Dr. Papoff's testimony was worthy of belief with regal to the Apil 2012 and

June 2012 appointments. His testimony aldutCherry’s lesion was inconsistent witf
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much of the written record. For example;, Papoff testified that the punctate lesid
observed in April 2012 was “lateral to the mesitrather than “at the top of the meatus
as specifically recorded in PARorigian’s note. (Doc. ZDat 34.) Dr. Papoff's written
addendum did not contain any loics own physical observatiorms Mr. Cherry’s lesion.
(Ex. 19.) And although Dr. Papoff reviewedlasigned off on PA Torigian’s note, he di
not correct the findings that he allegedly eeéd to be inaccurata unclear. (Doc. 292
at 36.) Dr. Papoff's testimony that he carefully examined Mr. Cherry’'s penis
contradicted by Mr. Cherry’s crediblestenony and contemporaaus writterdocuments

reflecting Mr. Cherry’s multiplecomplaints about Dr. Pafis failure to examine his

penis. Further, Dr. Papoff's testimony abthe CT scan was plainly nonsensical. DOr.

Papoff testified a cystoscopy—which tests fwethral involvement—was not clinically
indicated, but a CT scan—which tests figpnph node involvemerdnd metastasis—was
clinically indicated. But anwrethral involvement, including invasive carcinoma, woy
likely have occurred before the disease cddde metastasized tbe lymph nodes and
other areas. As Dr. Dudley baff, Plaintiffs’ expert urologist, explained, a CT scan w
“totally irrelevant” under those circumstance¢Doc. 291 at 11)] According to Dr.
Danoff: “The patient is sent to a urologisithva penile lesion. A urologist should b
concerned about any involventeof the urethra. A CT scan does not answer t
question.” (Doc. 291 at 111.) Dr. Papoftver provided a reasonable explanation 1
this inconsistency. FinallyMr. Cherry’'s VAMC records did not show any complaint
about a splayed stream until April 2012. (D262 at 38.) Had Mr. Cherry experience
a splayed stream for five years, it is im@dnle that he would h& failed to raise the
issue during one of his many earlier appmients regarding the lesions on his pénis.
As such, the Court finds that dahe April 2012 and June 2012 urolog
appointments, Dr. Papoff did not physicalyamine Mr. Cherry’s penis, and did ndg

8 Even Defendant’'s own expert, Dr. Done_ugnch, believed Mr. Cherry had reporte
five months rather than five years: “Whefiirbt saw the chart, it said that the Sﬂl_aye
stream had been present for five years. Later we determinedahwaitha typographical
error and that, in fact, the complaint was five months, which is shorter, more acute |
of time.” (Doc. 302 at 53.)
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evert and tubularize the meatus or palpagegénis; at the April 2012 appointment, M
Cherry had a punctate lesion tae top of his meatus, as Mas erythema to the left
lateral side of the meatus; and at the iIRpP12 appointment, Mr. Cherry did report t
Dr. Papoff that he had experienced a splayeshst for five monthgsjot five years.
F. Further Treatment and Penectomy
On December 24, 2012, MCherry saw Dr. Theodore Ndey, another urologist

at the VAMC. Mr. Cherry caplained about “increasing problems with spraying of |

urinary stream” that had been occurring in & two to three months. (Ex. 33.) Dr.

Mobley observed a “necrotic lesion inside timeatus that appearsostly on the left
side,” as well as “induration dmoth side[s] of the end of tlggans penis.” (Ex. 33.) Dr.
Mobley noted Mr. Cherry’'s condition was plossible recurrent penile carcinoma
involving the end of the urethead the glans penis.” (Ex. 33.)

In January 2013, Dr. Moblgyerformed the first cystoscopy, as well as a biopsy
Mr. Cherry’s lesion. (Ex. 43.) Dr. Mobldpund tumor irolvement in the urethra anc
removed the visible tumor mass at the end of Gherry’s penis. (Dc. 217 at 7.) The
pathology report from the biopsy revealed dlxd#ferentiated squawus cell carcinoma.
(Doc. 217 at 7.) Dr. Mobley referred Mr. @y to the Mayo Clinic in Scottsdale
Arizona, for further treatment. (Doc. 217 at 7.)

Dr. Robert Ferrigni at the Mayo Clinic saw Mr. Cherry on January 23, 2(
Observing that the January 20i®psy had a “positive surgitmargin, meaning that the
cancer was coming to the extreme of whereyfthad taken out tissue,” and he could n
determine how much residual cancer theras, Dr. Ferrigni anticipated having tq
perform surgery on Mr. Cherry(Doc. 291 at 19.) Dr. Fegmni wrote: “[W]e will plan a
procedure where we performcgstoscopy under anesthesiad then a resection of :

portion of the glans penis trying to get clemargins. Patient understands he may nee

distal penectomy in this circumstance.islunclear yet how much penis will be remove

in this process.” (Ex. 50.) Because Mr.e@ly was still on the blood thinner Plavix fron

his heart surgery, Dr. Ferrigni could muerform the surgery until two months later.
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Mr. Cherry’s surgery took place on March,2D13. (Doc. 217 at 7.) Dr. Ferrigni
testified he performed a partial penectoory Mr. Cherry by surgically removing the

glans penis. (Doc. 291 at 27.) The suygaildressed two areas of disease involveme

an invasive “body of tumor #t formed . . . right arounithe meatus,” and an additiong
“carcinoma in situ process goingp the [urethral] channel” with “some early invasion
(Doc. 291 at 40.) Dr. Ferrigni performedetipenectomy so that he could get cle
margins, including with reget to the carcinoma tracking tipe urethra. (Doc. 291 af
23.) Overall, the portion dhe penis that Dr. Ferrigni moved was 4.2 centimeters if
length. (Doc. 291 at 27.)

The penectomy, which removed the glgenis in its entirety, had a grievou
physical and emotional impact on Mr. and Meherry’s lives. Mr. Cherry testified tha
although he is physiologically capable gétting an erection, the residual penis is n
sexually functional and he no lomighas a sexual relationshijthvhis wife. (Doc. 293 at
38.) Mr. Cherry suffers from various uary problems, including the inability to stan
up while urinating and difficultgontrolling his urine, that v caused him to urinate of
himself on multiple occasions. (Doc. 29344t) Further, Mr. Cherry testified he i
voiding twice as often as before and it iffidult to accomplish. (Doc. 293 at 37.) T¢
keep his urethra open, Mr. Cherry, withethssistance of his wife, uses a special
designed “whalebone.” (Doc. 301 at 88—8%jnally, the penectomy exacerbated M
Cherry’s clinical depression, anxiety, and3®), and adversely affected the pleasures
derived from some activities of moal life. (Doc. 293 at 41.)

G. Mr. Cherry’s Lung Cancer

On April 2, 2018, while tis lawsuit was pending, €T scan identified a
suspicious lesion in the upper lobe of Mr.e@ly’s left lung. (bc. 217 at 7.) Dr.
Parminder Singh, Mr. Cherry’sncologist at the Mayo Clinic, ordered a biopsy th
confirmed the lung lesion tbe squamous cell carcinomgDoc. 290 at 20.) In May
2018, Dr. Staci Beamer, a tlamic surgeon at the Mayo i@ic, surgically removed Mr.

Cherry’s lung tumor. (Doc. Zlat 8.) Dr. Margaret Ryara pathologist at the Mayq
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Clinic, then performed a pathological anadysf the removed lung tumor. (Doc. 290
205-06.)

Practitioners at the Mayo Clinic disagdeen whether Mr. Cherry’s lung tumor

was metastatic penile cancer or primary lung cancer. Dr. Ryaciuded Mr. Cherry’s
tumor was metastatic from theenile carcinoma, becauspecimens from both lesions
appeared to be indistinguishable and boset® positive for the p16 protein, a proxy fq
HPV. (Doc. 290 at 206-11.) Dr. Singh cutigrnreats Mr. Cherry for metastatic penil
cancer. (Doc. 290 at 20.) On the other hamden Dr. Beamer presented Mr. Cherry
case to a tumor board—a group of physiciahslifferent specialties who discuss cas
and share opinions—the board felt that Mre@¥'s lung tumor “looked more likely to
be a lung primary than to be a metastégion.” (Doc. 302 at 15-16.) Dr. Beame
testified that her own opinioras “right in the center” and she could not say whether |
Cherry’s lung tumor was a primary lung canoemetastatic penileancer. (Doc. 302 af
29.)
Il. CONCLUSIONS OF LAW

Plaintiffs brought suit unaethe FTCA, whichholds the United States liable “for

money damages . . . injury or loss of propeotypersonal injury odeath caused by the

negligent or wrongful act or omission ah employee of the Government while actir
within the scope of his office or emplogmt, under circumstances where the Unit
States, if a private person, would be liabléhe claimant in accoedhce with the law of
the place where the act or om@sioccurred.” 28 LB.C. § 1346(b)(1).The parties agree

that Arizona substantive law applies. (D@47 at 8.) Under Arizona law, a “medicd

malpractice action” is defined as an “action injury or death against a licensed health

care provider based upon such provider's alleged negligence, misconduct, err
omissions, or breach of contract in the remdeof health care, nigcal services, nursing
services or other health-related servicefootthe rendering of such health care, medig

services, nursing services or other health-related services, without express or i

consent[.]” A.R.S. 8§ 12-561. To prevailanmalpractice action, the plaintiff must prove
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the existence of a duty, a breachtlut duty, causation, and damagé&ee Massara v.
United Sates, No. CV-13-00269-TUC-BPV, 2014 WIL2527303, at *2 (D. Ariz. Sept,
23, 2014) (citingseisinger v. Sebel, 203 P.3d 483, 49(Ariz. 2009)).

Plaintiffs allege four theories of hdity: (1) Dr. Reardon and PA Carbonnier
failed to provide Mr. Cherry with moreffective treatment options, including Moh
surgery, and the critical inforation necessary to chooseappropriate treatment option
(2) Dr. Reardon and PA Carbonniere prédsed Efudex, a ‘isboptimal’ form of
treatment; (3) Dr. Reardon afA Carbonniere failed to raféir. Cherry to a urologist
prior to April 2012 for a timely evaluation bis urethra; (4) Dr. Papoff failed to perforn
a cystoscopy on Mr. Cherry at the ApriD22 and June 2012 uagly appointments.
(Doc. 311 at 1-2.) The Court strongly lsaioward finding that Dr. Reardon and P
Carbonniere should have informed Mr. CheofyMohs surgery as a treatment optio
and should have referred Mr. Cherry Woology well beforeApril 2012. However,
because the Court finds conckely in favor of Plaintiffsand against Defendant witk
respect to the fourth theqrif is unnecessary to considée other theories.

A. Duty and Breach

Dr. Papoff acted below the standard of care when he failed to perfor
cystoscopy at the April 2012 ddune 2012 appointmentsinder Arizona law, a “breach
of duty in malpractice actionequire[s] proof that the defendant failed to exercise
‘same care in the performing of his dutieswass ordinarily possessed and exercised

other physicians of the same clasth@ community in whils he practiced.” Seisinger v.

Sebel, 220 Ariz. 85, 94 (Ariz. 2009). The “ydstick’ by which a physician’s or other

healthcare provider's compliance with his yig measured is commonly referred to «
the ‘standard of care,” which is generally established by expert testimbfann v.
United States, No. CV-11-8018-PCT-LOA2012 WL 273690at *6 — 7 (D. Ariz. Jan. 31,
2012) (citations omitted).

Here, a reasonable and prudent urologistild have performed a cystoscopy |

light of Mr. Cherry’s recurring penile lesiongecent change in urinary symptoms, ang
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referring physician’s concern that somethiserious was potentially occurring. Df.

Papoff testified that he understood Dr.aR¥dn was concerned @it an “insidious
process going on’” (Doc. 292 at 19.) Dr. Reardentonsult request clearly asked D
Papoff to “[p]lease evaluate the lesion, paraciyl if there is any mucosal involvement.
(Ex. 18.) Dr. Papoff understodte “insidious process” tmclude urethral involvement
and/or lymph node involvement and metasta@idoc. 292 at 43.) Moreover, Dr. Papof
knew from Mr. Cherry’s medical recordsathMr. Cherry had experienced multipl
recurring penile lesions, whiclptit him at great risk for ethral involvement.” (Doc.
291 at 80.) At the April 2012 appointmeMy. Cherry presented with a punctate lesig
at the top of his meatus and erythema on tie of the meatus. M€Cherry also told Dr.
Papoff that he had experienced a splayed stream for the past five months.

Given these circumstances, the standarchoé required that Dr. Papoff perform

cystoscopy to examine Mr. Cherry’s urethia. Dr. Papoff's owrwords, the cystoscopy,

Is “one of the most basic tools that urologibive at their disposal.” (Doc. 292 at 20.

Plaintiffs’ expert Dr. Danoff agreed, caili the cystoscopy the “single most bas
instrument of the urologist.” (Doc. 291 406.) And Dr. Lynch, Defendant’'s expel
urologist, testified cystoscopies are “coomh and “[u]rologists live and die by thg
cystoscopy.” (Doc. 302 at 118-19.) Addimg to Dr. Danoff, “fJnytime there is a
lesion which is identified as manoma in situ which is adgent to, abutting, surrounding
the meatus, anything less thamrethroscopy would fall belothe standard.” (Doc. 291
at 105.) This is because “the head of pleais and the meatus . mak[e] up about 40
percent of the surface of theagk” and “almost any lesion on the ‘tip of the penis’
suspect of involving at least the distal urathr(Doc. 291 at 105-06.) Dr. Danoff furthe
explained that Dr. Papoff'segision to order a CT scan svdbeyond comprehension.’
(Doc. 291 at 111.) Ordering CT scan demonstrated Dr. Papoff was concerned a

metastatic penile cancer. If he was conedrabout metastasis, then Dr. Papoff sho

® As further demonstration of his lack afedibility, Dr. Papoff dimissed Dr. Reardon’s
concern as dramatic, testlfyln% that medipsactitioners other than urologists viey
urology as “mystical.” (Doc292 at 60.) It is also neworthy that Dr. Papoff never
contacted Dr. Reardon to ascertain exaatiyt was the nature of the concern.
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have been even more concerned about wkitwolvement and should have performed
cystoscopy. Moreover, Dr. paff himself admitted that iMr. Cherry had reported 3
splayed stream for five months, he wouldd@erformed a cystoscopy because a rec
change in urinary symptoms would harede him “concerned that there might K
another lesion in the urethra leading Iis malignancy or perhaps some oth
pathology[.]” (Doc. 292 at 22.)

Defendant points to the testimony of .CDonald Lynch in arguing that Dr|

Papoff's treatment did not fall below the stamtlaf care. (Doc. 309 at 8.) However

that testimony wronghassumed the accuracy of Dr. PHjsoversion of the events: that
Mr. Cherry reported he had a splayed strdamfive years, Dr. Papoff conducted
careful examination of Mr. Cherry’s penithat included everting the meatus af

palpating the penis, and Dr. Papoff's exaation did not reveahbnormal findings.

ent

e

(Doc. 302 at 37-38.) According to Dr. Lynca cystoscopy was not indicated assuming

Dr. Papoff performed a physicakamination of Mr. Cherry’genis and “there were ng

findings physically at the time to suggesatttihere was pathology there that needed

further evaluation.” (Doc. 302 at 38.) Dr.ngh further testified that if Mr. Cherry hag
reported a splayed stream for five monttien he too would have proceeded with
cystoscopy. (Doc. 302 at 44.) Because @ourt finds Dr. Papoff's testimony was nq
believable, that Mr. Cherry reported a splaggeéam of five months, and that Dr. Papg
did not observe normal findings after condagta physical examination of Mr. Cherry’
penis, Defendant’s argument fails.
B. Causation

1. The Penectomy

Dr. Papoff's failure to perform a cystogpoin April 2012 caused Mr. Cherry’y
penectomy in March 2013 and his and hidesi injuries. Under Arizona law, “the
plaintiff must prove that the breach probably caused the injuridassara, 2015 WL

12516695, at *5-6. “The praxiate cause of an injury that which, in a natural and

-16 -

)

a
t
ff

UJ




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00 ~N O 00 W N P O

continuous sequencenbroken by any efficient interverg cause, produces an injury

and without which the injurwould not have occurred.l'd.

A cystoscopy would more pbably than not have revealed a lesion within Mr.
Cherry’s urethra in April 2012. Dr. Danadtéstified to a reasonable degree of medical
probability that had a cystogop been performed in Apri2012, “a lesion within the
urethra would have been identified.”(Doc. 291 at 99.) According to Dr. Danoff, M.
Cherry’s report of splayed stream impliésomething within the urethra, the distal
urethra, which is affecting the flow.” (Do291 at 111.) The splayed stream, in additipn
to the punctate lesion at the top of Mr.edly’'s meatus and erythema to the side,
indicated urethral involvemeérthat would have been deted by a cystoscopy. The
Court need not determine whether the uretl®sibn was a de novo lesion or spread frgm
previous external lesions. As Dr. Danoff igstl, Mr. Cherry had “urethral invasion” at
the “end of the day,” so “wheth it's multifocal, whether it's extension . . . is irrelevant
to the outcome.” (Doc. 291 at 102.)

If the urethral lesion had been detectedApril 2012, Mr. Cherry’s penectomy
could have been avoided through the usep@file-sparing procedures. Dr. Danoff
testified to a reasonable degree of medicabability that in April2012, discovery of a
urethral lesion would have nessgtated treatment options thaére not as invasive as a
partial penectomy. (Doc. 291 at 99.) Strelatment options included laser extirpation pr
extirpative surgery thrggh “a ventral split by opening éhurethra, the meatus on the
ventral side.” (Doc. 291 at 99.) Dr. Ddhdurther testified tlat the penile-sparing
procedures would havead a “minimal” impact on MiCherry’s sexual function becausg
they would have preserved the glans of theige (Doc. 291 at 100.) Their impact op
Mr. Cherry’s urinary functiorwould also have been sigrméintly less than that of g
penectomy. (Doc. 291 at 100.)

11%

10 The Court finds Dr. Danoff tbe emlnent&/ quallfled edible, and persuasive. Hyg
raduated from Yale Medical Baol, receive speC|aty tmn%ln urology at Columbia
resbyterian, practiced urologic surgery &pproximatel %/ years, and founded the

Cedar Sinai Medical Center Tower Uogly Group. (Doc. 291 at 71— 73)
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Defendant argues that even if a cystggcbad been performed in April 2012,
probably would not have shown any abnormalitiBgefendant again relies on the opinio
of Dr. Lynch, who testified that a cystagpy in April 2012 would have revealed
“normal finding.” (Doc. 303 at 26.) As tex above, however, Dr. Lynch assumed th

Dr. Papoff's version of the events was aete, and the Courtraply does not believe

—

at

Dr. Papoff. For example, Dr. Lynch testified that if Dr. Papoff's physical examination

had revealed normal findings, a cystgy probably would not have founc
abnormalities. (Docs. 303 at Z8)9 at 9.) Of note, evddr. Lynch admitted that if Mr.

Cherry had reported a splayed stream fee fimonths, then “there may be somethif

going on in the urethra.” (Doc. 302 at 44Accordingly, Defendant cannot rely on Dr.

Lynch’s opinion to argue a cystoscopy would not hawendbabnormalities in April
2012.

Defendant grossly misrepresents [Manoff's testimony to suggest he w3
uncertain about what a cystopgowvould have revealed in Ap2012. (Doc. 309 at 10.)
Dr. Danoff's statement that he was “not spetntpas to what he wid see, other than
to say it is more likely than not he wouldessome abnormality,” véamade in responss
to a question about what a cystoscopy \wdudve revealed in January 2010—when M
Cherry first presented with a penile ®si—and not in April 2012, the relevant tim
period here. (Doc. 291 at 107.) Dr. Ddnohequivocally stated a cystoscopy wou
have revealed a “lesion within the urethm April 2012. (Doc. 291 at 99.)

Defendant also argues tliaven the rapid growth dhe tumor, which Dr. Ferrigni
described, one cannot “infer from the facttir. Cherry presented with visible diseas
in his urethra in November022, that the disease was pras@nApril or June 2012.”
(Doc. 309 at 10.) Defendant's argument eragain misstates trial testimony. D
Ferrigni, who was called by Defendant, testiftbat “viral-induced low grade squamod
cell carcinomas can actuallgxternally progress very rapidly into very impressiv
lesions.” (Doc. 291 &2 (emphasis added).) &udition, he explicitlyestified that rapid

external growth “does not necessarily tefl that it was growing rapidly within the
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urethra.” (Doc. 291 at 60.Pefendant incorrectly conafles from this testimony about
external growth that the disess internal growth was rapias well. Further, Defendant
does not point to any expert testimony supipg its hypothesis that Mr. Cherry’s

internal lesion grew so rapidly that it wouldve been undetectabreApril 2012.

Defendant argues in the alternative thaéen if a lesion was detected in Apr
2012, Mr. Cherry’'s penectomwould have been unavoidle. (Doc. 309 at 11.)
Defendant cites Dr. Lynch’sestimony that if an April2012 cystoscopy had found

—+

abnormalities, a penectgnwould still have been the stdard treatment. (Doc. 321 3
14.) However, Dr. Lynch based his opinion oa #ssumption that even if the cancer had
been found approximately nimaonths earlier, it would exhib“invasion to the extent
that [it] exhibited in . . . January of 2013(Doc. 302 at 85.) Any credible reason for this
assumption is unclear, as Dr. Lynch also #i#da that invasion happs over time and if
the cancer had been caught at “a point poothat depth of inv&on,” a penile-sparing
surgery would have been within the standafrdare. (Doc. 302 at 86.) The Court finds
Dr. Lynch’s opinion to be unpersuasive anteinally inconsistent. Dr. Lynch testified
that an April 2012 cystoscopy would haveen too early to detect abnormalities, ibut

the cystoscopy had detectainormalities, it would have ee too late and the cance

=

would have already been sufeaitly invasive to necessitate penectomy. Given that

invasion happens over tim®r. Lynch did not crediblyexplain why he assumed th

1Y%

depth of invasion would k& remained unchanged be®n April 2012 and January

|

2013. Dr. Danoff, by contrgstredibly and logically expined that a penectomy coulg
have been avoided if the stpscopy had been performatl an earlier date. Finally
Defendant argues “the penectomy is a meffective treatment [than penile-preserving
procedures] because it remowvie portion of the urethra pable of developing SCC,
more directly addressing the risk of futUB€C lesions arising in the urethra from the
field effect.” (Doc. 309 at 11.) This argumesimeritless. Oflathe operations done by
urologists, there is no other procedure tlsatmore psychologically, physiologically,

mentally, anatomically devastingfian a penectomy. (Doc. 291 at 79.) It is irrational{to
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conclude that merely because a penectanlyeliminate the possility of recurrence,
such a procedure should pperformed even when it is avoidable and less disastr
procedures are available.

2. Lung Cancer

Dr. Papoff's failure to perform a cystagpy did not cause Mr. Cherry’s lung
tumor. Plaintiffs have not established toeasonable degree of theal probability that
Mr. Cherry’s lung cancer was metastatic pendacer that spread kos lung, rather than
primary non—small cell lung cancer. (Doc. 309 at 12.)

First, Mr. Cherry’s penile cancer was of the type that “almost never
metastasize.” (Doc. 291 at 23.) Dr. Fertjghe surgeon who performed Mr. Cherry’
penectomy, testified: “[T]he verrucodscancers, which is what Mr. Cherry had, lo
grade, do not have a history wietastasizing. As a matter of fact when they do it |
practically a reportable case. I've never sean.” (Doc. 291 at 63.) Second, peni
cancers that metastasize typicdibflow a pattern of progressn; they “first spread to
regional lymph nodes in the gmithen deep pelvishen . . . retroperitoneum, and then

. lung, liver.” (Doc. 309 at 12.) Dr. Fgni testified he monitored Mr. Cherry fo
five years after his penectomy and newebserved involvement of the inguitfabnd

pelvic lymph nodes. (Doc. 309 at 12.Without evidence of regional lymph nod

involvement, it is even more likely that Mr. Cherry’s penileancer spread to his lung|.

(Doc. 303 at 49.) Third, a nurabof clinical features indit¢a the lung lesion was more

likely primary lung cancer. Dr. Raymond Taefefendant’s expert oncologist, testifie
that Mr. Cherry’s lung cancer was “more probably than not . . . a primary lung tun
because of “the small size tife location, its location ithe upper lobe, the spiculatéd
appearance of the tumor . . . its drainagelymph nodes, which would have beg

characteristics of a primary tumor.” (Doc.33@t 46.) Fourth, smoking is the numbq

errucous” is defined as “warty,” in refence to the warts thatre created by
11 ey defined as “ " in refen h h d by HPV.
gDoc 291 at 26. %
2“Ingumal lymph nodes” refeto lymph nodes of the groin. (Doc. 291 at 17.)

13 “Spiculated %popearance refers to a “stast shape™ that is more common in prima
tumors. (Doc. 303 at 47
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one risk factor for developing primamnyon—small cell lung cancer, and Mr. Chert

testified that he smoked a packcigarettes a day for almaisis entire adult life. (Doc.

301 at 20.) To support theirgument that Mr. Cherry’s lunigsion was metastatic penil¢

cancer, Plaintiffs primarily rely on the fatltat both his penile lesion and lung lesig
tested positive for pl16, a protein proxy t8PV. (Doc. 317 at 16.) However, as Dr
Taetle and Amin testified, p16 positivity ot a reliable proxy for HPV in the lung
because there are other pathways inictvhpl6 can be “expressed without th
intervention of HPV sequences(Doc. 303 at 62; 304 at 68.)

The Court recognizes that Dr. Singh hasated and continues to treat Mr. Cher
for metastatic penile cancerHowever, in light of credile and persuasive exper
testimony that Mr. Cherry’s lung tumor wasore likely primary lung cancer, the Coul
cannot conclude to a reasonable degreeedical probability that Mr. Cherry’s lund
tumor was caused by metastdsmsn his penile cancer.

C. Damages

Under Arizona law, “a plaintiff in a torction is entitled to recover such sums

will reasonably compensate him for all dam@agestained by him as the direct, natut

and proximate result of such negligence, pied they are estdbhed with reasonable

certainty.” Nunsuch ex rel. Nunsuch v. United States, 221 F. Supp. 2d 1027, 1034 (D.

Ariz. 2001) (citations omitted). As such,aRitiffs are entitled to damages associat

with the penectomy but netith the lung tumor.

y
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“Arizona allows unlimited recovery for a@l damages, expenses for past and

prospective medical care, pamhd prospective pain andffaring, lost earnings, and
diminished earning capacity Nunsuch, 221 F. Supp. 2d at 1034 (citations omitted). M
Cherry seeks non-economic damages fan,pauffering, emotional anguish, loss ¢
physical and sexual function, disfigurementddoss of enjoyment dife. Mrs. Cherry
seeks damages for loss of consortium.airfeiffs do not seek damages for medic

expenses or lost wages. iZona courts draw a distinoti between “general pain ang

suffering damages,” which “compensate thgined person for the physical discomfor
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and the emotional response to the sensatiopain caused by the injury itself,” ang
“hedonic damages,” which “cgmensate for the limitations . . . on the injured perso
ability to participate in and derive pleasurenfrthe normal activities of daily life, or for
the individual’s inability to pursue his tals recreational interests, hobbies,
avocations.”Ogden v. J.M. Seel Erecting, Inc., 31 P.3d 806, 813 (AriL_t. App. 2001).
The Court concludes damages of $3,000,000or Mr. Cherry’s pain, suffering,
anguish, disfigurement, and loss of enjoymeritfefare fair and reasonable. As a resl
of Dr. Papoff's failure to perform a timelgystoscopy, Mr. Cherrynderwent a partial
penectomy and lost approximately three-fosirtti his penis. (Doc. 301 at 22.) Whz
remains of his penis is not sexually funowb and Mr. Cherry no longer has a sexu
relationship with his wife, which has affedt him “dearly.” (Doc. 293 at 38.) Mr
Cherry testified that he has a number of urinary problems because of the penecton|
they have caused him to uriratin himself. He also tes&fl to the severe psychologica
impact of the penectomy, describing hispression, anxietypoor body image, and
humiliation. For Mr. Cherry, the loss of a sificant portion of hé penis represented :
loss of his manhood and dignity. Defendangfforts to mitigate his damages ar
unpersuasive. It is obviousy even the medically uninfimed, that a penectomy is
devastating procedure. The Court furtcencludes damages of $750,000.00 for M

Cherry’s loss of consortium are fair and @aable. Mrs. Cherry testified that it i

“impossible” to have a sexual relationshijttwMr. Cherry after his penectomy. (Dog.

301 at 88.) Further, Mrs. Cherry testifidtht their marriage has suffered because N
Cherry has become further withdrawn alegpressed as a result of the penectomy.

Accordingly,

IT IS ORDERED finding for Plaintiffs and againdefendant, and that Plaintiffs
shall take judgment for $3,750,000.00.

IT IS FURTHER ORDERED Defendant’s Oral Motin for Judgment on Partia
Findings isDENIED AS MOOT.
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IT IS FURTHER ORDERED Plaintiffs’ Motion for Expedited Hearing (Doc.
264) isDENIED AS MOOT.

IT IS FURTHER ORDERED the Clerk of Court shall enter judgment i
accordance witthis Order.

Dated this 15th day of August, 2019.

Senior Umted States District Jyel
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