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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Allan Costa, No. CV-15-00315-PHX-NVW
Plaintiff, ORDER
V.

Maxwell & Morgan PC,
Defendan

Before the court is Defendant Maxwé&lIMorgan’s Motion to Dismiss (Doc. 10).

For the following reasons, the court will grdiné Motion in part and deny it in part.

l. BACKGROUND

On August 3, 2004, Pl4iff Allan Costa purchased eondominium in Chandler,
Arizona, that belonged to the CambriCourts, Inc. Homeowners Associatio
(“Association”). (Doc. 1 at 5.) Under éhDeclaration of Covenants, Conditions ar
Restrictions that Costa signed at the tiofesale (“Declaration”), each owner wa
required to pay a “proportionate share @& gxpenses of the admstration and operation
of the Common Elements” of the Association. (Doc. 21-26a27.) Maxwell & Morgan
asserts via exhibits to its Motion—and Gostoes not dispute in his Response (Dg
16)—that the Declaration algmovides, “If any Owner shall fail or refuse to make a
payment for Common Expensesthin thirty (30) daysof the due date, the amoun

thereof, together with interetitereon at the rate of twel percent (12%per annum from
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the due date of such payment, a reasonatdeclaarge not exceeding twenty five percent

(25%) of the amount of such payment as meiteed by the Board;osts and reasonablg
attorneys’ fees, shall constitute a lien sach Owner’s Unit ah on any rents and
proceeds therefrom.” (Doc. 10-1 ats@eDoc. 16.)

On November 25, 2013, Maxwell & Morgaa law firm acting on behalf of the
Association, filed an action against Costahe Maricopa County Justice Court. (Dot
21-1 at 2, 6.) That actisspught $2,618.20 in unpaid assaests and an acceleration g
Costa’s anticipated assessments2@t4, which totaled $1,862.40ld(at 6.) Costa did

not appear, and on Augud&®, 2014, the Justice Couentered a default judgment

(“Default Judgment”) awarding Maxwel& Morgan principal in the amount of
$4,838.20, “[p]lus accruingsaessments of $2,100.00 penam, plus a $15.00 monthly
late charge, plus fines, or such greater arhaarthe Association massess in the future
commencing January 1, 2015, subject to tight to accelerate per statute, until 3
amounts due and owing under this Judgment are paid in fidl."at(9-10.) This amount
was to accrue interest at twelve percanaccordance witlthe Declaration. I¢. at 10.)
The Default Judgment also awlad $797.50 in attorneys’ feesd $332.48 in costs, a
well as an unspecified amount for “costs amdsonable attorney fees incurred by [t
Association] after submissioof this judgment for entry byhe Court in collecting the
amounts listed in this Judgment.ld.)

In a letter dated September 9, 20Maxwell & Morgan iformed Costa that
“Judgment ha[d] been enteredaatst [him] by the Highland Justice Court of the State
Arizona in the principal amount of $4,838.20, accruing at the rate of $2,100.0(
annum, plus fines, beginningniaary 1, 2015, interest, attornfges of $797.50, costs o
suit of $332.48, plus accruing attorney fees and cosltd.”af{ 13.) The letter announce
that, pursuant to A.R.S. § 12-1598.03, it senas a demand for “payment of the amou
due under the Judgment totaling $5,968.18, plasruing interest, assessments, fing
costs and attorney fees.Id() It gave Costa ten days to contact Maxwell & Morgan

he could agree to make paymenkd.)( “If you fail to respondo this correspondence,’
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the letter warned, “the Associatidnas instructed our firm to proceed to exhaust all of
judicial remedies in resolving this mattencluding garnishment ofour earnings or
other sources of income, a debtor’s exannmaand/or Sheriff's egcution sale of your
personal or real property.1d()

Costa mailed Maxwell & Magan a cashier’s checkrf5,968.18 on November 6
2014, along with a requefidr a satisfaction of judgnme and lien release.ld. at 15-16.)
Two weeks later, Maxwell & Magan returned # check to Costa because it did n
“represent payment in full as you indicateld.(at 18.) Maxwell & Morgan’s letter alsg
informed Costa that on Octab®0, 2014, the firm had filed a lien foreclosure suit agai
him after he “failed to make efforts . ta resolve the delinggncy” resulting from the
Default Judgment. Id.) The complaint in that Superi@ourt action alleged that as o
October 10, 2014, Costa owdbe Association a principal balance of $6,421.43,
secured by a lien on his propertyld.(at 21.) The Association requested a judgmég

against Costa as follows:

C. Declaring that the Association’fi is not subject to any homestead
filing pursuant to the expressliguage of A.R.S. § 33-1256(C);
d. Foreclosing the interests of [Gajs and all persons claiming under

them, and forever barring [Costa] from amyall right, title, claim, interest
or lien in and to the Property or withspect thereto, except such rights of
redemption as they may have by law;

e. Declaring that the lien be fatesed and a spit execution be
issued to the Sheriff of Maricopa @aty, Arizona, directing him to seize
and sell the Property as under exemu in partial satisfaction of all
amounts due Plaintiff as aforesaid,;

f. Directing that at the sale it dhaot be necessary that any personal
property be present at the place of sald that the Propiyr, together with
any and all personal property, be solghablic auction, either separately or
as a unit, according to law, and ttiaintiff may be the purchaser at such
sale;

g. Declaring that the redemption rjpel is thirty (30) days, in
accordance with A.R.S. B2-1282, as amended, tiie Court determines
that the Property is not now and hast been used at any time pertinent
hereto primarily for agricultural orgrazing purposes and has been
abandoned; otherwise, for a deternima that the redemption period is six
(6) months|.]
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(Id. at 23.) The November 21, 2014 letted dot state how much Costa owed Maxwe

& Morgan as of that date.S¢e id.at 18.) Costa alleges thaé “was unaware of the
Superior Court action at the time he tenderedctieck for $5,968.18.{Doc. 1 at 7.)

Costa filed suit in this court on Februd®, 2015, seeking damages under the H
Debt Collection Practices Act (“FDCPA”), 158IC. § 1692 et seq., on behalf of himse

and a class of similarly situated homeowndavaxwell & Morgan now moves to dismiss

Costa’s Complaint on the grounds that it fadsstate a claim upon which relief can 4
granted. Fed. R. Ci\R. 12(b)(6). For pyoses of this Motionthe court will consider

Costa’s allegations only as thpgrtain to him personally.

Il. LEGAL STANDARD

When considering a motion to dismissga@urt evaluates the legal sufficiency ¢
the plaintiff's pleadings. Dismissal under IRU2(b)(6) of the Federal Rules of Civi
Procedure can be based on “thek of a cognizable leggheory” or “the absence of
sufficient facts alleged under @gnizable legal theory.”Balistreri v. Pacifica Police
Dep’t, 901 F.2d 696, 699 (9th ICi1990). To avoid dismiskaa complaintneed include
“only enough facts to state claim for relief that is plausible on its faceBell Atlantic
Corp. v. Twombly550 U.S. 544, 570 (2007).

On a motion to dismiss under Rule 12(b)(&ll allegations of material fact ar¢

assumed to be true and construed in the Igbst favorable to the non-moving party.

Cousins v. Lockyeb68 F.3d 1063, 1067 (9th Cir. 2009However, the principle that g
court accepts as true all of the allegatiansa complaint does not apply to lega
conclusions or conclusory factual allegationéshcroft v. Igbgl 566 U.S. 662, 678
(2009). Further, “[tlhreadbare recitals of #dlements of a cause of action, supported

mere conclusory statements, do not sufficed” “A claim has faal plausibility when
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the plaintiff pleads factual content that alloth& court to draw the reasonable inference

that the defendant is liable for the misconduct alleged.” “The plausibility standard is

not akin to a ‘probability requirement,’ but it asks for mtiven a sheer possibility that
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defendant has acted unlawfullyfd. To show that the plaiiff is entitled to relief, the
complaint must permit the cduto infer more than the mempeossibility of misconduct.

Id. If the plaintiff's pleadings fall short dhis standard, dismissal is appropriate.

. ANALYSIS

A. Count1

Costa’s first cause of action seeksiefeunder 15 U.S.C. § 1692g(a), whic
provides, Within five days after the initialcommunication with a consumer if
connection with the collectionf any debt, a debt collect@hall, unless the following
information is contained in the initial conumication or the consumer has paid the de
send the consumer a written tice containing— (1) theamount of the debt[.]”
According to Costa, Maxwelk Morgan’'s “September 9 collection letter violates 1
U.S.C. 8 16929 because it faitsstate the amount of the delrtd alludes to the existenc
of additional amounts above the face amounthef judgment sought tbe collected.”
(Doc. 1 at 11))

Maxwell & Morgan argues that the disclosure requirements of 8§ 1692g(a) d(
apply to the firm’'s Septembed, 2014 letter because thkgtter was not “the initial
communication” with Costa regarding his debt. Attachedviexwell & Morgan’s
Motion is a copy of an October 9, 201&ter the firm sent to Costa requesting
$2,012.62 payment for his “delinquent mairvdace account.” (DoclO-1 at 2.) A
“Notice” appended to that letter contaitie disclosures mandated by 8§ 1692g(&8ee(

id. at 3.) In his Response, Costa asserts beéeinreceived” that letter. (Doc. 16 at 10|

If Maxwell & Morgan can prove that it sentetOctober 9, 2013 letter to Costa, then
subsequent communication ofgsember 9, 2014, may not kebject to § 1692g(a)See
Mahon v. Credit Bureau, Inc171 F.3d 1197, 12019th Cir. 1999) (We hold that
section 1692g(a) requiresly that a Notice be ‘sent’ by a debt collector. A debt collec
need not establish actual redeljy the debtor.”). But sucfactual determinations are

inappropriate on a motion to dismiss. T@emplaint implies, if it does not directly
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allege, that the September 9, 201l4tele was Maxwell & Morgan's “initial

communication” to Costa, and the first causf action cannot be dismissed mergly

because Maxwell & Morgadisagrees with that factual assertion.

Even assuming the September 9142(detter was the initial communication
Maxwell & Morgan asks the coutd find that, as a matter of law, that letter “contain|
... the amount of the debwyith the result that Costa’s firsause of action fails to stats
a violation of§ 1692g(a) In the Ninth Circuit, “thempact of language alleged vilate
section 1692g igudged under the ‘least soptisted debtor’ standard.'Swanson v. S.
Or. Credit Serv., In¢.869 F.2d 1222, 1225 (9th ICi1988). “The objective least

sophisticated debtor standasdower than simplyexamining whether particular language

would deceive or mislead a reasonable delimst courts agree that although the leg

sophisticated debtor may be uninformed, naived agullible, nonetheless hef

interpretation of a collection notice rg@ot be bizarre or unreasonableEvon v. Law
Offices of Sidney Mickelb88 F.3d 1015, 1027 (9th Ci2012) (citations and interna
guotation marks omitted).

Here, the least sophisticated debtor—aedhaps some debtoquite a bit more
sophisticated than that—would have diffigudetermining from the September 9, 201
letter exactly how much mondyaxwell & Morgan claimed tdoe owed. While the letter
does make clear that Maxwell & Morgan demanding “accruing attorney fees ar
costs,” it gives no indication of the size bbse fees and costs. Thus even a debtor \
wished to pay those fees and costs at tineesime he discharged the principal wou
have no way of knowing whatza check to write. The “amouat the debt” is a moving
target—visible only to Maxell & Morgan, which has witheld the information Costd
would need to take a fair shoCf. Torrie v. Goodman Law Offices P8o. CV-13-
02659-PHX-DGC, 2014 WL 5594452, at . Ariz. Nov. 4, 2014) (finding debt
collectors did not misrepresent amoun®$8{755.36 default judgment where they sent
letter stating that the amount of the debt $8810.36” but “clarified that the increase ¢
$55 was due to a charge for sending the lettdri)addition, the ledr fails to identify the
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rate at which interest accruel.is even uncleatio what body of priaipal the unspecified
interest rate applies: the letter’'s second sentence suggests interest accrues on th
$5,968.18 award, but the firstrdence seems to say that insreill accrue only on “the
principal amount of $4,838.20.” A “reasdm@ debtor” reading the September 9, 20
letter could quite easily be deceived orsiad into believing that the “amount of th
debt” differs from whatever amount MagrW & Morgan believed was due. Thg
Complaint states a claim for violation 1692g(a).

B. Count 2

Costa alleges that MaxeN & Morgan has violatedl5 U.S.C. § 1692e, which

forbids debt collectors fromus[ing] any false, deceptive, orisleading representation oy

means in connection itk the collection of any debt.” That provision contains arn

expressly non-exhaustive list of the types conduct that may qualify as “false

e el

L4

D

)4

deceptive, or misleading.” 15 U.S.C. §1692e. Like 8§ 1692g(a) claims, alleged

violations of 8§ 1692e are assessed uniher “least sophisticated debtor” standar
Tourgeman v. Collins Fin. Seryg55 F.3d 1109, 1119 (9th Cir. 2014).

Costa’s second cause of action allegesoua violations of § 1692e, which the

court will address in turn.
1. Amount of the debt
Costa alleges the September 9, 2014 Ieterisleading because“fails to specify
the total amount due and/or increases the amufuhe demand to include post-judgme
attorneys fees and costs tihatve not been expressly awatde a sum certain amount.’

(Doc. 1 at 12.) This clainessentially restates Costa’'s § 1692g(a) cause of aci

although its validity does nodepend on whether the @ember 9, 2014 letter was

Maxwell & Morgan’s “initial communication.” As explaineabove, the September ¢
2014 letter could easily have misled the lessphisticated debtor as to the amount
payment Maxwell & Morgan was demandin@his portion of Cost's second cause 0|

action therefore states a claim under § 1692e.
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2. Attorneys’ fees
According to the ComplainMaxwell & Morgan violagéd 8§ 1692e by “including
language in default or uncontested josknts purporting to entitle them to recove
reasonable attorneys’ fees and costs incuaftsd the entry of the judgment, unilaterall
determining the amount of thopest-judgment attorneys’ fe@sd costs that it is entitled
to recover, and adding those amounts to dbbts without any judicial oversight o
involvement.” (d.) Costa alleges that this condgonstitutes a violation of § 1692e(2

which provides that one example dhalse, deceptive, or misleading” debt collectic

<

[

n

practices is the “false representation of— (¢ character, amount, or legal status of any

debt.” To support this allegation, Costsserts that “Arizona law does not authorize
judgment creditor to recover post-judgment fees and costs.” (Doc. 1 at 12.)

As Maxwell & Morgan pointout, this misstates the law{l]t is well-settled in
Arizona that ‘[c]Jontracts for pement of attorneys’ fees aenforced in accordance with
the terms of the contract.”Bennett Blum, M.D., Inc. v. Cowak35 Ariz. 204, 206, 330
P.3d 961, 963 (Ct. App. 2014 lterations in original). Wén the “broad language” of &
contractual attorneys’ feesquision gives no indication of aintent to exclude fees for
work done after entry of judgment, those fees are generally recovefadxeid.at 207,
330 P.3d at 964 (“Itheir Rule 60(c) mon, appellants sought relief from the underlyin
judgment, and, in their motion to stay, algrets sought to dejaexecution of that

judgment. . . . The trial court therefore haal discretion to refuse to award [appelle

attorney fees foappellants’ Rule 60(c) motioand motion to stay under the contract.”).

Like the contract irBennett Blumthe parties’ Declaration ithis case speaks only of

“costs and reasonable attorneys’ feagsing from unpaid assessmentsSed id. Doc.
10-1 at 8.) Maxwell & Morgan’s request thtae Justice Court award “accruing attorne
fees and costs” (Doc. 21-1 at 6) under thel@mtion is therefore not, by itself, “falsg
deceptive, or misleading.”

That the request to the court was not unlawful, however, does not mear

Maxwell & Morgan was free to obtain thesfees in whatever manner it please
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Maxwell & Morgan appears to believe thie Declaration’s reference to “reasonable

attorneys’ fees” empowers tHem, in its sole discretion, to decide what amount

reasonable and then seek that amount rukde authority of apreviously entered

judgment. But Arizona law islear that even when feese awarded pursuant to an

express contractual agreement, rather thatutst, the prevailing party is not entitled t

its fees unless a court has already determingiitiie specific amount that party seeks

reasonable.See Woliansky v. Millerl46 Ariz. 170, 12, 704 P.2d 811, 813 (Ct. App|

1985) ({T]he contract contained a provision thiae prevailing party shall be entitled tc
reasonable attorneys fees . . . from the padfydged against.’” The determination of tf
reasonable amount of attorney fees was pecyhethin the discretion of the trial court.”
(ellipsis in original));First Fed. Sav. & Loan Ass’n of Phx. v. Ral85 Ariz. 178, 181,
659 P.2d 1323, 1326 (Ct. Ap1982) (“In the present acadoth the mortgage note with
Catalina and the installment contract aneéd®f trust with First Federal containe
contract clauses providing for an awardattorney’s fees. . . We find the award of

attorney’s fees to be justified and readdeaunder the circumstances.”). A contractu

attorneys’ fees provision does not permitpmevailing party to award itself fees of

whatever size it desires based on m@glmore than its own say-so.

Here, the Default Judgment awarded Association a specific fee amount fa
Maxwell & Morgan’s work up ufil the date of judgment. Although it is not reflected ¢
the face of the judgment, the Justice Cautst have determinethat the $797.50 it

awarded was a reasonable sum. But thBcéu€ourt made no such determination wi

respect to any specific amount of fees #h&sociation might request in the future.

Instead, the court merely announced thiaé Association would be entitled t
compensation for any money it paid its ateys for attempting to collect the amounts
the Default Judgment. Under well-establgh&rizona law, this latter portion of the
Default Judgment was limited by an implidyt obvious, proviso: the reasonableness

any award would have to badicially blessed in advance. Judgment remedies are
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available for that future tibrneys’ fees obligation untid future order of the court

guantifies that obligation in a stated amount.

—

It is not clear whether, or in whamount, Maxwell & Morgan has sough
attorneys’ fees from Costa basen work performed after egtof the Default Judgment.
The firm’s November 21, 201ketter does not explain whgosta's $5,968.18 cashier's

check fails to provide “paymeim full”; the deficiency might have resulted from unpajd

attorneys’ fees, unpaid interest, or somiher outstanding oblig@n. But in his

Complaint, Costa alleges,ujpon information and beliefthat “the $453.25 difference

between the amount of the Justice Cailutigment and the amount declared as the

‘principal balance’ due in the Superior @bcomplaint was comsed of unadjudicated
attorneys’ fees and costs incurred afteaf{Well & Morgan] submitted the Justice Couft
Judgment for the Court’s execution.” (Docatl8.) If that allegation is correct, Maxwell
& Morgan, by demanding attorneys’ fees ragproved by a court, has made a “fal;
representation” as to “the character, amouniegal status of any debtCosta has stated
a claim undeg 1692e.

3. Foreclosure of personal property

Arizona law provides that certain fornoé personal propertyare exempt from

v/
@D

“execution, attachment, garnisém, replevin, sale or any final process issued from any

court or any other judiciatemedy provided for collectionf debts.” A.R.S. § 33-
1121(2);see id.§ 33-1122 et seq. The FDCRyars ‘threat[s] to take any action that
cannot legally be taken.” 15 U.S.C1892e(5). In light of these provisiong€osta next

alleges that Maxwell & Morgan engageid “false, deceptive, and misleading

Q.

representations” when it “threaten[ed] tatislg a foreclosure judgment out of [his

personal property.” (Doc. 1 &2.) The Complaint does not specify whether the “threjt

in question was (1) the September 9, 2014rstsatement that if Costa did not provide
payment, Maxwell & Morgan might seek a “S$ifies execution sale of [his] personal of
real property” or (2) the Superior Courtraplaint's prayer for rgef, which asks the

court to direct that at a sheriff's sale ofStais property, “it shalhot be necessary that
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any personal property be presahnthe place of sale and thithe Property, together with
any and all personal profg, be sold at public auctiomrither separately or as a unit,
according to law, and that [the Associationjynhe the purchaser at such sale.” Maxwell
& Morgan, however, moves to dismiss only oe tirounds that the filing of its Superior
Court complaint was not undul under the FDCPA. SeeDoc. 10 at 12-13.) The court
will therefore address only thbasis for thggending Motion.

Maxwell & Morgan argues that Costaay not obtain relfefor any activity
relating to the firm’s lien foredosure action because “stricity remrelief is beyond the
scope of the FDCPA.” (Doc. 10 at 5.) No case cited by Max&#é&llorgan establishes
such a blanket FDCPA exemption for in rem actions, and the text of the statute gann
bearsuch an interpretation.

The FDCPA defines a‘debt collector” as any person who uses any

instrumentality of interstateommerce or the mails in afysiness the principal purpos

D

of which is the collection oany debts, or who regularly ltects or attempts to collect
directly or indirectly, debt®wed or due or asserted b@ owed or due another.” 1%
U.S.C. § 1692a(6). In addition, “[flor thmurpose of [15 U.€.. § 1692f(6)],"the term

“debt collector” “also includesny person who uses any mshentality of interstate
commerce or the mails in afysiness the principal purposevdfich is the enforcement
of security interests.'ld. The term “collection of any deditis not defined in the statute),

although the FDCPA providdgkat “debt” means “any obligian or allegedbligation of

a consumer to pay money arising out ofransaction in which the money, property
insurance, or services whiele the subject of the transaction are primarily for personal,
family, or household purposes, whether mmt such obligation has been reduced [to
judgment.” Id. 8 1692a(5).

Several courts have held that securitieliests, such as deeds of trust, are not

“debts” within the meaing of the FDCPA. Orthis view, “Payment of funds is not thg

137

object of the foreclosure action. Rather, teader is foreclosing its interest in th
property.” Hulse v. Ocwen Fed. Bank, FSB5 F. Supp. 2d 1188, 1204 (D. Or. 2002).

D

-11 -
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That is, “the trustee possesses the powers#te [sic] which maye exercised after 3
breach of the obligation fovhich the transfer in trust of éhinterest in real property is
security. Foreclosure by the trustee is net énforcement of the bbation because it is
not an attempt to colledunds from the debtor.”ld. (citation omitted). Accordingly,
attempts to foreclose on mortgages or deddrust do not qualifas “debt collection.”
The “legislative history othe FDCPA [supports] the @position that mortgagees
and their assignees, servicing companies,teugiee fiduciaries are not included in the

definition of ‘debt collector.” Mansour v. Cal-Western Reconveyance Gogi8 F.

Supp. 2d 1178, 118@. Ariz. 2009). In the mortgadereclosure context, therefore, th

D

holding of Hulse may have some meritSee id. But its rationale elevates form over
substance and is therefore sufficiently at ©adth the “broad remedial purpose of the
FDCPA,” Clark v. Capital Credit & Collection Servs., Inet60 F.3d 1162, 1179 (9th
Cir. 2006), that it cannot apply to securityerests more broadly. While a foreclosufe
action may technically be conoed only with an “interest ithe property” that serves as
collateral, all such actions afendamentally attempt® collect on a d&. The property
interest grows out of and reliésr its existence on the undemyg debt. Thdwolder of the
security interest seeks torézlose on it only because thebtte has failed to repay hig
debt. Cf. Glazer v. Chase Home Fin. LLG04 F.3d 453, 461 (©® Cir. 2013) (“In
fact, everymortgage foreclosure, judicial or otlhase, is undertaken for the very purpose
of obtaining payment on the underig debt, either by persuasiome(,forcing a

settlement) or compulsion.€., obtaining a judgment of foreclosure, selling the home at

auction, and applying the proceeds from #iade to pay down the outstanding debt).
(emphasis in original)). Itvould therefore make littlsense to exclude Maxwell &
Morgan’s lien from the FDCPA' definition of a “debt.”

Nevertheless, some courts have interpr&d.692a(6) to mean that if a business’
“principal purpose” is the enforcement of segty interests,” that business is subje¢t
only to 8§ 1692f(6), and not tolwr provisions of the FDCPASee, e.gJordan v. Kent
Recovery Servs., Inc731 F. Supp. 652, 656-57 (D. ID&990). If that interpretation

-12 -
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were correct, and if Costa had alleged takwell & Morgan’s principal purpose were

enforcing security interests, all of Cost&4692e claims would be legally deficient gn

their face. The court neatbt determine the validity afordans statutory construction,
however, as the Complaint does not allege Maxwell & Morgan principally enforces
security interests—or that itipcipally collects debts, for thawatter. It does allege thal
Maxwell & Morgan “files hundreds of coli#ion actions every year and obtain
judgments, many by default @tipulation, against Argna consumers and routinel

pursues the execution of thgselgments after they are obtaedi’ (Doc. 1 a¥), i.e., that

the firm “regularly collects or attempts tollext, directly or indirectly, debts owed of

due,” §81692a(6). At oral argument, ceeh for Costa assed that Maxwell &

Morgan’s principal purpose is collecting delitst enforcing security interests. Couns

for Maxwell & Morgan denied the firm’s praipal purpose is collecting debts and said

she could not represent that firen principally enforces secity interests. At this stage
of the proceedings, where a pitf's allegations must be accepted as true, there is
basis for dismissing Costa’s claims on thesis that Maxwell & Morgan principally
enforces security interest&or purposes of this Motion, Mevell & Morgan is subject to
all provisions of the FDCPA, and the cowrill therefore assess Costa’s allegations

the merits.

Maxwell & Morgan’s Superior Court cortgint requests a judgment declaring th
Costa’s condominium, “together with anpcaall personal property, be sold at publ
auction, either separately or as a unit, adogrtb law, and that [the Association] may b
the purchaser at such sale.” (Doc. 21-23) Maxwell & Morgandoes not contest thaf
it was without power to seize and sell Costa’'ssperal property. Insfd, it asserts that &
“mere request for certain relief in pleadinfjed with the courtdoes not violate the
FDCPA.” (Doc. 10 at 13.) Although “a stabent in a pleading isupervised by the
court and monitored by counseRrgentieri v. Fisher Landscapes, Ind5 F. Supp. 2d
55, 62 (D. Mass. 1998§ prayer for relief can still, isome instances, be abusive f(

FDCPA purposes. The statute’s list of $a) deceptive, or misleading” practice
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explicitly includes a “threat to take any actitihhat cannot legally b&aken or that is not
intended to be taken.” 8§ 1692e(5). Allogidebt collectors to inoculate themselvs
from liability by involving a court wouldhollow out this provision. The “least
sophisticated debtor” could easily be mistdreading, in an official court documen{
that his personal property was at risk oeextion. And the complaint’s vague reque
that the sale be “according to law” woutlb little to correct the least sophisticatg
debtor’'s misapprehension. Costa has stated a claim under § 1692e.
4. Pursuing foreclosure afte obtaining a prior judgment
Costa alleges Maxwell & Morgan furtheiolated § 1692e by “filing foreclosurg

actions, obtaining default or uncontestémteclosure judgments, and executing

attempting to execute on default or uncor@edoreclosure judgments where the unpai

principal balance of assessmt® includes amounts that were previously reduced t
money judgment and are secured by a judgriemf’ (Doc. 1 at 12-13.) In Arizona, 38
debt merges into a judgmenttaimed to collect the debtnd the party that obtained thg
judgment cannot subsequently susemond time on thenderlying debt. See C & J
Travel, Inc. v. Shumway61 Ariz. 33, 36-37, 775 P.2d 90, 1100-01 (CtApp. 1989).
Notwithstanding the doctrine of merger, Maliv& Morgan argues that its Superio
Court action was proper because while thestice Court action sought payment
Costa’s assessments, i.e., a debt, the Sup@&wourt complaint aaght to enforce the
interest that secured that debt.

Under Arizona’s “election statute” for mortgagé$,separate actions are brough
on the debt and to foreclose tm@rtgage given to securefihe plaintiff shall elect which
to prosecute and the other shall be dismissed.” A.R.S. 8 33-722. This statute,

“alters the traditional common law rule tlaholder of a note secured by a mortgage |

the right to sue othe note alone, to foraxde on the property, ¢o pursue both remedie$

at once,” is “intended to prett the debtor from multiple suigad at the same time grar
the creditor the benefdf the security.” Mid Kan. Fed. Sav. & Lan Ass’n of Wichita v.
Dynamic Dev. Corp.167 Ariz. 122, 126, 804 P.2B10, 1314 (1991).“However, the

-14 -

d

D

=

—+

whi
nas

D

t




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0o N o o b~ WON P O © 0N O o D W N B O

reach of the statute, as appliedrtost mortgages, is quite limitedlti. Specifically, “the
election statute does not preclude a subsedoestiosure action after judgment on th
debt.” Id.
Here, Maxwell & Morgan has not suédice on the same underlying debt. TH
Justice Court complaint seekslief for breach of the Declation; the Superior Court
complaint requests foreclosure of the lieeated by the Declaration and A.R.S. 8 3
1256(A). The doctrine of meeg is therefore inapplicable In addition, Maxwell &

Morgan did not file i5 Superior Court action until aftére Justice Court had entered i

Default Judgment. Under clearly establghizona law, the election statute does npt

bar Maxwell & Morgan’s Superior Court actiorbee Torrie 2014 WL 5594452, at *4.
Dismissal of this part of Gta’'s Complaint is appropriate.
5. Seeking foreclosure of a primary residence

Costa’s final § 1692e claiis predicated on A.R.S.33-1101(A). That provision
reads, “Any person the age @fjhteen or over, married single, who resides within the
state may hold as a homestead exempt fridatlament, execution and forced sale, n
exceeding one hundred fifty thomshdollars in value, any ore the following: . . . 2.
The person’s interest in onermominium or cooperative iwhich the person resides.]
According to Costa, Maxwell 81organ disregarded this “homestead exemption” whe
sought, in its Superior Court action, to fotbe sale of his condominium. Certain lien
however, do not fall within # exemption and are therefosubject to execution anc
forced sale. A.R.S. § 33-1103(A). Amy the exceptions to the exemption is

“consensual lien, including a mortgage or deédrust, or contract of conveyanceld.

' In his Response, Costa also argues that b}zl filing the Superior Court a
Maxwell & Morgan violated the portion of A.R. § 33-1256(A) that permits foreclosur

of an assessment liewrly if the owner has been deluent in the payment of monies

e

e

S

ot

ctior
e

D

secured by the lien, excluding reasonable cobe fees, reasonable attorney fees and

charges for late payment of and costs incuméti respect to those assessments, fo
period of one year or in the amount @fie thousand two hundred dollars or mof
whichever occurs first.” §eeDoc. 16 at 14.) But whilé alleges Maxwell & Morgan
“has undertaken an improper pattern andcpce” of violating this provision, the
Complaint’'s second cause of action does nogalte firm did so with respect to Cost
individually. (SeeDoc. 1 at 13-14.) Maxwell 8organ therefore cannot move t
dismiss such an allegation, aneé @tourt will not consider it here.
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8§ 33-1103(A)(1). Nothing ithe Complaint suggests MarW & Morgan’s lien was not
“consensual.” Indeed, it is difficult to see hdwe lien could be other than consensual,
it is expressly provided for in the Declacat that Costa signed upon purchase of |
condominium. Furthermore, liens crehtender A.R.S. 8§ 33-1256, as Maxwell 4
Morgan’s was, are not subject to A.R.S3F1101 et seq., and execution on Cost;
condominium was therefore not barred by statuteee§ 33-1256(C). This portion of
Costa’s Complaint must be dismissed.

C. Count3

Costa’s final cause of action asserts swns violations ofl5 U.S.C. 8§ 1692f,
which forbids “unfair or unconscionable meanstdlect or attempt teollect any debt.”
The court will consider each dhose alleged violations dar the “least sophisticateq
debtor” standard.See McCollough v. JohnsoRpdenburg & Lauinger, LLC637 F.3d
939, 952 (9th Cir. 2011) (applying “least sagiluated debtor” test to § 1692f claims).

1. Duplicative claims

Most of Costa’s § 1692f claims maedy duplicate claims alleged in h§&1692g(a)
and 8 1692e causes of action. First, Caatages Maxwell & Morgan violated § 1692
by “sending judgment collecin letters that fail to spegithe amount owed” and sendin
“a letter payment of a debt ‘in full’ that dedlately obfuscates theepfic amount owed

in order to pay said debt ‘in full.” (Dod at 14-15.) For the reasons explained abo
see supraPart Ill.A, Maxwell & Morgan’s Septeber 9, 2014 letter did not adequate
inform Costa how much money Bhould submit in order foay off his debt. Attempting
to collect a debt without specifig the size of that debt isififair’” within the meaning of
§ 1692f. This clan must survive.

Second, Costa asserts the following condsiprohibited by 8§ 1692f: “increasing

the amount due in judgment collection lettéosinclude amountshat have not been

2 Accordingly, it is unnecessary to corsidvhether Maxwell & Morgan’s failure
to notify Costa of the homesteademption in its Septemb®r 2014 letter violated the
FDCPA, as Costa insists it did in his ResponsgeeDoc. 16 at 12.) In _anK_ event, eve
if this omission did violate the FDCPA, Costas not alleged as much in his Complair
(SeeDoc. 1 at 12-14.)
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lawfully incurred and that are otherwise rathorized or prohibited by Arizona law,
including but not limited to AR.S. 12-1598.07(E)”; “includig language in default or

uncontested judgments purporting to entitlenthto recover reasonable attorneys’ fe

and costs incurred after the entry of the judgtmunilaterally determining the amount of

those post-judgment attorneyf®es and costs that it is entitled to recover, and adding

those amounts to the debts without amgigial oversight or involvement”; and

“[u]nilaterally increas[ing] the amount ofjadgment to add unadjudicated attorneys’ fe

and costs that have not been awarded ¢eraened by any court to be reasonablg.

(Doc. 1 at 14-15.) As far as the court cdh these separate allegations are duplicati

both of one another and of §la’'s second § 1692e claimlhe court has previously

explained that Arizona law @s not permit a judgment ciitm to execute on a liability
for future attorneys’des until the amount is adjudicated by the coBee supraPart

[11.B.2. Costa has therefore stated a claim under 8 1692f.

Third, Maxwell & Morgan allegedly engad in “unfair or unconscionable” debt

collection practices by *“filing foreclosure taans, obtaining default or uncontested

foreclosure judgments, and executing or attimgpto execute on dault or uncontested

foreclosure judgments where the unpaidn@pal balance of assessments includ

£S

ve

[es

amounts that were previously reduced @omoney judgment and are secured by| a

judgment lien.” (Doc. 1 at 14.) This rat#s Costa’s fourth § 1692e claim. For the

reasons explained above, thedlegations do not statecim under 8§ 1692f and mus

therefore be dismissedGee suprdPart 111.B.4.

Fourth, Costa alleges Maxwell & Morgdiftflhreaten[ed] to seize a debtor’s

personal property as part offareclosure of the debtor’'s residence.” (Doc. 1 at 1

Notwithstanding court supervision, seekitm execute on Costa’s personal properfty

without legal authority was impropeSee suprdart 111.B.3. This § 1692f claim canno

be dismissed.
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2. Failure to respond to inquiries
In addition, Costa seeks relief undg 1692f because Maxwell & Morgan
allegedly failed “to inform the debtor [of] ¢hamount owed when the debtor inquire[d]
to the true amount of the debt.” (Docatl15.) Nowhere in the Complaint does Cos
allege that he asked Maxwell & Morgan to dlathe true amount of his debt. The onl
communication the Complaint alleges from Costa to the firm is his November 6,
cashier’s check. The letter@mnpanying that check annowscthat the check constitute)
payment in full; it does not s& information aboany outstanding portion of the deb
Accordingly, this portion of Costa’s thircause of action must be dismissed.
3. Disregardof statutory limitations
Finally, Costa maintains Maxwell & Mgan’s Superior Court complaint wa
premature under that portion #&.R.S. 8§ 33-1256(A) that permits foreclosure of @
assessment lierohly if the owner has been delinquent in the payment of monies seq
by the lien, excluding reasonable collection feeasonable attorney fees and charges
late payment of and costs incurred with respethose assessments, for a period of @

year or in the amount of one thousana tlwundred dollars or more, whichever occu

first.” See supranote 1. According t&Costa, at the time théustice Court entered the

Default Judgment, which awarded MaxwellMorgan all unpaid assessments throus
the end of 2014, those debts nextgnto the Default Judgmentee C & J Travell61
Ariz. at 36-37, 775 P.2d at 1100-O1Therefore, on Costs view, there was no
“delinquent” debt at the time Maxwell & Mgan filed the Superior Court action if
October 2014, with the result that neithiee one-year nor the $1,200 threshol® i83-
1256(A) had been satisfied. Because thgp&ior Court complaint was “patently
frivolous” (Doc. 16 at 14), Costa believes it qualifies as anféir or unconscionable
means to collect or attempt to collect any debt,” § 1692f.

This contention merely repackagéSosta’s election-of-remedies argumer
discussed and rejected abovgee suprdPart I11.B.4. AlthoughMaxwell & Morgan had

already sued for and received a judgmentthe underlying debt, the Superior Col
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action sought to foreclose instead on Costa’s lien. It is trer@frelevant that the debt

itself may have merged intthe Default Judgment. Megg or not, Costa was still
“delinquent in the payent of monies secured by the lienfhat a debt has merged dos
not mean it is no longer delingat; it merely means@editor is unable to sue directly o
that debt. This § 1692f claim fails asnatter of law and will be dismissed
4. Redemptionperiod

Costa alleges in his Response thxwell & Morgan violated § 1692e and
8§ 1692f by praying the Superior Court teduce the statutory redemption perig
following the sale ohis condominium. $eeDoc. 16 at 15-16.) In fact, the Superid

Court complaint requests a thithay redemption period only iftie Court determines

that the Property is not now and has not hessd at any time pertinent hereto primarily

for agricultural or grazing purposes and H@en abandoned.” (2. 21-1 at 23.) It
expressly provides that unless those factspagsent, “the redemptioperiod is six (6)

months.” (d.) Such a request cannot be considétadair or unconscionable.” In any
event,this allegation is not pleith the Complaint, ashthus there is nothing for the coul
to dismiss. $eeDoc. 1 at 11-15.)

It is clear from Costa’s First AmendeComplaint (Doc. 2 that none of his

deficient claims could be cured througin amended pleading, with the possible

exception of his allegation that Maxwell Blorgan failed to respond to his inquiry
regarding the true amount of his deBtee suprdart 111.C.2. Accordingly, Costa will be
granted leave to amend his Eilsnended Complaint by Jurge 2015, to plead sufficient

facts on that cause of action.

IT IS THEREFORE ORDERED thd&efendant Maxwell & Morgan’s Motion to
Dismiss (Doc. 10) is granted to the exterattGosta has failed to state a claim (1) unc
8§ 1692e or § 1692f for attempting to foest on assessments that were previou

reduced to judgment, (2) under 8 1692e for diskhggr Arizona’s “homestead
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exemption,” and (3) under 8§ 1692f for (&iling to respond toCosta’s inquiries
regarding the amount of his debt (@) ignoring A.R.S. § 33-1256(A)'sne-year and
$1,200 thresholds. The Mon is otherwise denied.

IT IS FURTHER ORDERED that Plaintifillan Costa is granted leave to amern
his First Amended Complaint (2. 21) by June 9, 2015. bl that date Costa has ng
submitted a second amended complaint, Mdix&eMorgan shall filean answer to the
First Amended Complaint notkx than June 23, 2015.

Dated this 3rdlay of June, 2015.

4 ~ Neil V. Wake
United States District Jge
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