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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Aleksander Popoviet al, No. CV-15-00357-PHX-JJT
Plaintiffs, ORDER

V.

Christine Spinogattet al,

Defendants.

At issue are the following motionBlefendant Bank of America, N.A.’sMotion
for Summary Judgment (Doc. ,7Flot.), to which Plaintiffsfiled a Response (Doc. 89
Resp.) and Defendant filed a Replyo® 126, Reply); Defendant’'s Motian Limine
Pursuant to Rule 37(c)(1) to Preclude Ri&mfrom Introducing oRelying on Damages

Evidence (Doc76, Mot.in Liminel), to which Plaintiffs filel Responses (Docs. 81, 82

and Defendant’'s Second Motiom Limine Pursuant to Rule 37(c)(1) to Preclude
Plaintiffs from Introducing or Relying obamages Evidence Disclosed for the First Time
in Plaintiff's Response to Motion fdisummary Judgment (Doc. 121, Mot.Limine 2),
to which Plaintiffs filed a Response (Doc. 13Zhe Court finds this matter appropriate
for resolution without oral argumerieeLRCiv 7.2(f). For the reasons set forth below,

the Court grants Defendant’s MotiolmsLimineand Motion for Summary Judgment.

. ! Bank of America, N.A. (BANA\) is thenly remaining named Defendant in this
action.
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l. BACKGROUND

The following facts are undisputedless otherwise indicated.

A. Relevant Parties and Entities

Plaintiff Aleksander Popovic formed Pl&ih Greyside Group, Inc. (Greyside) in
2008 and acted as presidaitthe company. (Doc. 1-1, Am. Compl. at 56.) Greysi
provided privately contractedecurity forces to protedreightliners against violent
attacks abroad. (Am. Compl. 86.) Greyside is the majority owner of Greyside Glob
LLC, an investment vehicle for third-partyvestors. (Am. Compht 56; Doc. 78, Defs.’
Statement of Facts in Supp. of its Motr feumm. J. (DSOF), Ex. 1, Popovic Dep.
214-15.)

Robert Caulfield, through his compas, TrustCommerce and Ciphertronic
invested in Greyside. (Popovic Dep. 47, 149-51.) Christopher Gowins was §
employee of TrustCommerce and, at the beqok#dr. Caulfield, became involved in
Greyside’s business operations. (DSEk, 23, Gowins Dep. at 14-17.)

KentonAssociatesResource Corporation (KARC) is a wholly-owned subsidiar
of Greyside that was used forypall. (Popovic Dep. at 199.)

Greyside used Defendant BANA for itsdmess banking. Plaintiffs allege tha
Defendant, acting through its employees,udahg Christine Spinogatti, allowed for thg
unauthorized transfer of mals from Greyside’s ‘4610 Account and improperly relied
purported authorization from MCaulfield and Mr. Gowins.

B. The ‘4610 Account, Investmentn Greyside and Related
Authorization Documents

In 2009, Mr. Popovic, as president®feyside, opened a business bank operat
account (“the ‘4610 Account'at the BANA Glendale, Arizonaranch. (Am. Compl. at
56; DSOF, Ex. 2, Villanueva Bk at 2, Exs. A, B.) MrPopovic signed the Corporats
Signature Card pertaining the ‘4610 Account on Februaf?2, 2009, which stated tha

Greyside agreed the ‘4610 Aeod would be governed byedherms and conditions in the

Deposit Agreement and Disclosures andeotBANA documents. (Villanueva Decl.
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Ex. A.) Plaintiffs agree that a contract svormed between the s via the Deposit
Agreement, but contend it cannot be deteediwhat version of the Deposit Agreemeni—
whether the 2008 Deposit Agreement as Defehdaserts or some other version—was|in

effect at the time Mr. Popovic signed the&ture Card. (Doc. 90, Pl.’s Statement pf
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Facts in Supp. of Their Respmand Request to Deny BamlkAmerica N.A.’s Mot. for
Summ. J. (PSORat 2.) Defendant, relying on thleposition of Rosalva Villanueva, &
Litigation Specialist for Defendant, conteniti&it the November 1, 2008 version of the
Deposit Agreement and Disclosures was dperative version at the time Mr. Popovic
opened the ‘4610 Account, and its temgasern. (Villanueva Decl. at 1, 3.)

In 2011, Mr. Popovic was ineed of capital financing to move forward with hjs
developing business. (Popovic Decl. &-47.) Mr. Caulfield agreed to invest in
Greyside, and on May 13, 2011, Mr. Pomosigned a $500,000 promissory note from
Greyside to the entity Ciphertronics, whibtr. Caulfield owned(Popovic Decl. at 47,
149-151.) That same day, Ciphertronics @i$351,962.50 to thd610 Account and the
remaining funds to a Lloyds of London entity pay for Greyside’s insurance. (Popov|c
Dep. at 150-152; DSOF, Ex.)3n his deposition, Mr. Cafield testified he was not
prepared to fund th§500,000 until the Signatei Card giving him ahorization over the
‘4610 Account was in effect. (DSOEXx. 5, Caulfield Dep. at 64.)

Defendant asserts the following regaglthe execution of the BANA Signatur¢
Card, to all of which Plaintiffs object. Qvlay 13, 2011, Mr. Caulfield and Mr. Popovig
visited the BANA branch office at I-17 ar@@arefree Highway (the Glendale Branch) {o

A\)”4

7

authorize Mr. Caulfield as a signer on thel@6Account. (DSOF, Ex. 6, Barnett Decl. at
2-3, Exs. A-B; Caulfield Dep. at 62—-65An employee of Defendant, Jerry Barnet

—+

® This document is styled as “Plaintiff'¢singular) Statement of Facts and stat
that “Plaintiff Aleksander Popae” submits the documentSéeDoc. 90 at 1.) The
caption, however, refers to “their responsadicating the Statement of Facts pertains|to
all Plaintiffs and “their response.'SéeDoc. 90 at 1.) Because Defendant’'s Motion for
Summary Judgment is against all Plaintiffs, the same attoapegsents all Plaintiffs in

D
2]

this matter, and Plaintiffs arrelated as those other than Mr. Popovic are his business

entities, the Court takes the relevant brieforgthe motions beforthe Court to be on
behalf of all Plaintiffs in thisnatter, not just Mr. Popovic.
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testified that he prepared the SignaturedCand handwrote the names of Mr. PopoV
and Mr. Caulfield as “President” and “Autlsigner,” respectively, and the Signatu
Card in evidence bearthe signatures of both Mr. Ropc and Mr. Caulfield. (Barnett

Decl. at 2, Exs. A—B.) It wvaDefendant’s and Mr. Barnett®rmal practice to look at the

previous signature card for an account andfywehat at least one of the individual$

present for the purpose of adding or raffiag an authorizedigner on a business
checking account was an hatized signer on the accouriBarnett Decl. at 2.) Upon
verification, Mr. Barnett's normal prace would been to have the corpora
representative, in this case Mr. Popoviign both the Corporate Resolutions al

Signature Cards, and he woulkhuire that each authorizethner present two forms of

c

e

e
nd

identification. (Barnett Decl. at 2.) The s&d page of the Signature Card documentation

has two identification verifications that imcle Mr. Popovic’s and Mr. Caufield’s driver

license numbers and Mr. Popovic's BankAoherica Visa Debit Card ending in ‘3318
which Mr. Popovic tesfied was assigned to him. (Bathéecl. at 2, Ex. B; Popovic
Dep. at 87-89.) The identification vedétion information is in Mr. Barnett's
handwriting. (Barnett Decl. at Ex. B.) Bank records alsshow that Mr. Caulfield and
Mr. Popovic signed a document entitled, “Gfeed Copy of Coporate Resolution —
Opening and Maintaing Deposit Account and Seres” (Corporate Resolution)
(Barnett Decl. at 1-2, Ex. A))

Plaintiffs contend Mr. Caulfield was not Arizona on May 13, 2011, to execut
the Signature Cart(PSOF at 5-7.) To support thissartion, Plaintiffs point to the

® The parties spend considerable tiaddressing whether Mr. Popovic was in

Europe on May 13, 2011, as Plaintiffs goaisly asserted. The Court does not addrg
this issue because Plaintiffs, in their Resge, now state Mr. Popovic “may have be
incorrect as to his travel dates” (Resp24}, and Defendant has provided evidence frg
U.S. Customs and Border Patrol that cathts Plaintiffs’ previous assertion (DSOR

Ex. 16).

g’laintiffs_ also contend that Mr. Popowvitenied that he met Mr. Caulfield at
BANA branch in Arizona on May 13, 2011. Ingport, Plaintiffs cite Exhibit 2 to their
Statement of Facts, which they incorrectly identify as Mr. Popovic's depos
transcript. When the Court located Mr. Pejats deposition transcript as Exhibit 3 tq
Plaintiffs’ Statement of Facts, the page amnPlaintiffs cited was not included in th
pages provided. (PSOF at 7.) There are noogeother mistakes and/or missing exhib
In Plaintiffs’ filing. In addition, many of Platiffs’ statements in their Statement of Fac
are not supported by the record cites. Faneple, paragraph 33 of their Statement

-4 -
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Promissory Note also executed May 13, 2011, that statddewport Beach, California”
on the first page (PSOF, Doc. 98-1, Exaff1; DSOF, Ex. 3) and emails betwesg

Mr. Popovic and Mr. Caulfieldhat do not mention they weie each other’s presence

that day (PSOF, Ex. f@at 162-71).

As to the Corporate Resolution, MPopovic testified the signature on th
document “appears to be my signature,” but ‘h’d@&now if it is or it isn’t. It appears to
be a signature type of my name, but | carltyteu if it's my signature or not.” (Popovic
Dep. at 53.) He then stated, “I can tell ytsi probably not my signature because the w
the Ps are signed,” and clarified it was hist signature on the document. (Popovic De
at 53-54.) Defendant’s handwriting expegiined Mr. Popovic signed the Corporalf
Resolution and the Signatu@ard. (DSOF, Ex. 8, Handwriting Report at 1, 6.)

Mr. Caulfield testified rgarding an unaltered copy of an email from Mr. Popo
to him dated June 3, 2011 concerninig status as signer on the ‘4610 Accout
(Caulfield Dep. at 70-71; DSOF, Ex. 9.)dkmail referenced the complete number
the ‘4610 Account and stated “Just wenbemk,” and, “You and | are the only signef
on the account. Balance is $100,000.00DUS(DSOF, Ex. 9.) Mr. Popovic also

Facts provides, “Gowins’ respsibility was, ‘basic bookleping’ for GSG [Greyside]
however he was not a signor on the 4610 bacdount,” citing to Exhibit 11 (Gowins
Dep.) at 17:9. Thaline in Gowins’ deposition, and thesaround it in the transcript

provide that Mr. Gowins was engaged imf@ence calls and magement meetings -

there is no mention of whether or not Mr.\@os was a signor on the ‘4610 Account.

~ The Court is under no obligation “to scouettecord in search of a genuine iss
of triable fact,” nor is it obligated to regtifPlaintiffs’ mistakesor give credence to
Plaintiffs’ misrepresentation&immons v. Navajo Cty., Arif09 F.3d 10111017 (9th

Cir. 2010). Indeed, the Ninth Circuit Court Appeals has previously “upheld a distri¢

court's summary H;ud ment where there wasadation of a pertinent local rule expressl
indicat[ing] that the Pnonmo_vmg party] had affirmative burden to list genuine issue
with appropriate record citations in dar to withstand 1 motion for summary
judgment.”ld. (internal citation omitted)see alsd_RCiv 56.1(b) (requiring reference “ig
a specific admissible portion of the record”). o o o

- Defendant also noted its concern witlgaed to missing exhibits in Plaintiffs’
filings. In their Response tDefendant’'s Second Motioim Limine Plaintiffs state the
Court’s electronic |I|n1g system was rejewi their documents, but Plaintiffs notifieq
Defendant’s counsel of this and delivered pycof the exhibits t®efendant. (Doc. 132
at 4.) The Court does not rége this issue because it is not material to the Cou
decisign on the Motions.

Plaintiffs’ electronic filing of their exlhits to their Statement of Facts does not

include Exhibit 10. Plaintiffs provided the @a with the hard copy of their exhibits
which include Exhibit 10, Mr. Qafield’s deposition transcript.
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produced the email from his records (DSEK, 10), and Defendant’s forensic comput
expert opined the Exhibit 10 emailasthentic (DSOF, Ex. 11 at 5, 11).

C. Mr. Gowins and the Greyside Accounts

Defendant asserts Mr. Popovic signed easi authorization daenents allowing
Mr. Gowins to take actions on the Gsie BANA accounts. Mr. Gowins was a
employee of TrustCommerce, the entityroiigh which Mr. Caulfield invested in
Greyside. (Gowins Dep. at 14.) Mr. Caalfl initially asked Mr. Gowins for his
assistance with Greyside’s financialsydalater, Mr. Gowins took responsibility fo
bookkeeping. (Gowins Dep. at 14-17.) Mr. Gowins testified he obtained acce
Greyside accounts after he, Mr. Popovaod Mr. Caulfield signed various documen
and set up a CashPro accownmhich was attached to the Greyside account and alloy
for efficient wiring of funds globally. (Gwins Dep. at 17-25.) Mr. Gowins ser
Mr. Popovic documents via email that witidr. Popovic’'s signature, would allow
Mr. Gowins to open and manage the Cashétrcount on behalf of Greyside. (Gowir
Dep. at 25.) An August 2011 email from MBowins to Mr. Popovic and BJ Lamb, Chie
Operating Officer of Greyside, regardingethuthorization documents for the CashP
account states, “Currently treegdocuments attached toettemail] assign me as thg
administrator and allow me to conductrisactions without a 2nd authorization

(Gowins Dep. at 21-25; DSOEx. 24.) Mr. Gowins also téfied that he received the

signed authorization forms allowing him épen the CashPro account from Mr. Popoyi

via email, and the email from Mr. Popovic to Mr. Gowins indicates the same. (Gowins

Dep. at 26; Exs. 25-27.)tlached to an email from Miamb to Mr. Popovic and
Mr. Gowins is the BANA “Authorizationand Agreement for Treasury Services
document, which bears the signatures of both Mr. Popovic and Mr. Lamb, and the H
CashPro authorization with Mr. Popo's signature. (DSOF, Ex. 27.)

Mr. Gowins also testifie¢hat Mr. Popovic signed off oadditional authorizations.
In September 2011, Mr. Povic signed a BANA Depas Account Documentation

Signature Card after Mr. Goms informed Mr. Popovic that he would need additiorn]
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authorization for other wiring actions foretlGreyside account. (Gowins Dep. at 38-4
DSOF, Ex. 29.) In an eail from Mr. Popovic in responde Mr. Gowins’s authorization
request, Mr. Popovich states, “Here’s thgngid signature card.” (DSOF, Ex. 28.) M
Popovic also authorized theapng of the KARC accountitih Defendant (Popovic Dep.
at 199), and Mr. Popovic executed documalitsving Mr. Gowins acess the account in
August 2011 (Gowins Dep. at 325, 37-39; DSOF, Exs. 31-32).

Defendant’s forensic computer expeonirmed the accuracgnd authenticity of
the email correspondence describedvab (DSOF, Ex. 11 at 5, 11.)

For their part, Plaintiffs assert Mr. @ms was not a signor on the ‘4610 Accoun
but do not cite to any evidea supporting that assertion. Generally, Plaintiffs appea
contend that the various authorizatiofdr. Gowins’ asserts he obtained fror
Mr. Popovic with regard to Greyside accoumsre not in fact obtaed and rather, the
documents only “purported to have Mr. Pomdwisignature.” (PSOF at 9—-10.) Plaintiff
also spend considerable time reviewing #oéions of Ms. Spinoga, an employee of
Defendant handling the transfer of fundshe ‘4610 Account, and contend her actio
were contrary to Defendant’s practiceslolicies and her training. (PSOF at 14-°15.)

D. Dispute and Breakdown Among the Business Partners

Mr. Popovic, Mr. Caulfield, and the othbusiness partners had a falling out
2011, resulting in Mr. Popowiinitiating a suit against MiCaulfield and Mr. Gowins,
among others. (DSOF, Exs. 12-13.) By $epgier 2011, Mr. Caulfield had concern
about Mr. Popovic’s conduct and business decisi@@aulfield Dep. at 109; Ex. 33 at 3.
After learning that Mr. Popowihad used Mr. Caulfield’s psonal credit card for what
Mr. Caulfield believed to bpersonal expenses, he decidedcnd his involvement with
Greyside. (Caulfield De@mt 116-18; DSOF, Ex. 34.)

On November 1, 2011, Mr. Gowins regtexl, via letter, @t Ms. Spinogatti

1

—+

[ to

[92)

n

S

transfer out all remaining fusdn the ‘4610 Account into the Greyside Global operating

° Plaintiffs’ Statement of Facts inclad other statements with regard |
Ms. Spinogatti’'s failure to comport wittproper procedws, but Plaintiffs again
misrepresent many of her statements, aedQburt does not consider those portions
Plaintiffs’ Statement of Facts.
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account and close the ‘4610 Account. (Gusv Dep. at 56-57; DSOF, Ex. 35.

Ms. Spinogatti stated that upon receipt Mf. Gowins’ request, she reviewed the

Corporate Resolution and Signature Cafds the ‘4610 Accouty and that while
Mr. Gowins was authorized to close the@ant per the Deposiccount Documentation
Signature Card, it was the policy of her depemt to require a person authorized und
the Corporate Resolution to request amaat closure. (DSOMEX. 36, Spinogatti Decl.
at 4.) After notifying Mr. Gowins of this, M Caulfield, who was authorized under th
Corporate Resolution on file witlhe bank, sent a letter Ms. Spinogatti requesting thg
bank close the ‘4610 Accour(iSpinogatti Decl. at 4, EXB.) Ms. Spinogatti consulted
with her manager, Ted Tragasho approved closing the640 Account. (DSOF, Ex. 37,
Spinogatti Dep. at 137-145Spinogatti Decl. at 4.) Mr Gowins also directed
Ms. Spinogatti to close the KARC Accouatd she did so. (DSOF, Exs. 38-39.)

The Court now considers Defendant4otion for Summary Judgment as t
Plaintiffs’ breach of contract, breach obwenant of good fait and fair dealing,
negligence, and negligent hirirgaining, and retention clainis.

.  SUMMARY JUDGMENT LEGAL STANDARD

Under Rule 56(c) of the Federal RulgsCivil Procedure, summary judgment i
appropriate when: (1) the movant shows ttiere is no genuine dispute as to a
material fact; and (2) afteretving the evidence most favorably to the non-moving pa
the movant is entitled to prevail asmatter of law. Fed. R. Civ. P. 56elotex Corp. v
Catrett 477 U.S. 317, 322-23 (198@isenberg v. Ins. Co. of N. An815 F.2d 1285,
1288-89 (9th Cir. 1987). Underiststandard, “[o]nly disputesver facts that might affect

the outcome of the suit under governing [substantive] law will properly preclude

® In their Amended Complaint, Plaiff allege the following claims agains
Defendant: aiding and abetting tortious condifan. Compl. at 8); breach of fiduciar

duty (Am. Compl. at 13); and a claim undlee Uniform Commercial Code, A.R.S., Titl¢

47, Chapters 4 and 4A (An@ompl. at 12-13). Defendantdrésses these claims in it
Motion for Summary Judgment, béaintiffs do not mentioror address the claims i
their Response. Accordingly, Pl#ifs have abandoned those clairBge Jenkins v. Cnty
of Riverside 398 F.3d 1093, 1095 n.4 (9th Cir. 20Q8tating plaintiff abandoned two of
h(-ar claers when she did not raise the@mopposition to tB motion for summary
judgment).
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entry of summary judgmentAnderson v. Liberty Lobby, Ineél77 U.S. 242, 248 (1986)
A “genuine issue” of material ¢ arises only “if the evidere is such that a reasonab
jury could return a verdict for the non-moving partig”

In considering a motion for summary judgmethe court must regard as true th

non-moving party’s evidence if it is supporteyg affidavits or other evidentiary material.

Celotex 477 U.S. at 324Eisenberg 815 F.2d at 1289. Theon-moving party may not
merely rest on its pleadings; it must progwome significant probative evidence tendit
to contradict the moving party’allegations, thereby creating a material question of f
Anderson 477 U.S. at 256-57 (holding thatettplaintiff must present affirmative
evidence in order to defeat a properly supported motion for summary judgiFiestt);
Nat'l Bank of Ariz. v. Cities Serv. C&91 U.S. 253, 289 (1968).

“A summary judgment motion cannot befekted by relying dely on conclusory
allegations unsupporteloly factual data."Taylor v. List 880 F.2d 10401045 (9th Cir.
1989). “Summary judgment musé entered ‘against a pasgho fails to make a showing
sufficient to establish the exénce of an element essentialthat party’s case, and of
which that party will bear theurden of proof at trial.”United States v. Cartef06 F.2d
1375, 1376 (9th Cir. 1990) (quoti@elotex 477 U.S. at 322).

[ll.  THE PARTIES’ EV IDENTIARY DISPUTES

Before addressing the merits of Defenick Motion for Summary Judgment, the

Court must resolve evidgary disputes that bean the Court’s analysis.

A. Mr. Popovic's 2011 In-Court Testimony and 2015 Deposition
Testimony

In its Motion for Summary JudgmenDefendant argues Mr. Popovic’'s 201
deposition testimony that he did notgrsi the Corporate Signature Card, makif
Mr. Caulfield an authorized signer on theé3 Account, is a sham contradicting h

previous, sworn testimony in this Court in 2011. (Mot. at 10.)

e

e
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1. LegalStandard
The “general rule in the Ninth Circuit ieat a party cannot create an issue of f
by an affidavit contradicting his prior deposition testimor€hnedy v. Allied Mut. Ins.
Co, 952 F.2d 262, 266 (9 Cir. 1991) (citingFoster v. Arcata Associate372 F.2d
1453, 1462 (9ttCir. 1985));Radobenko v. Autorted Equipment Corp520 F.2d 540,
543-44 (9th Cir. 1975). T& rule is commonly referred t@s the “shamfédavit rule.”
“[1]f a party who has been examined at léngn deposition could raise an issue of fg
simply by submitting an affiavit contradicting his owprior testimony, this would
greatly diminish the utility osummary judgment as a peature for screening out shar
issues of fact.’Foster, 772 F.2d at 146ZRadobenko520 F.2d at 544The principles of
the sham affidavit rule apply equally toetlsituation here, where Mr. Popovic’'s prio
sworn testimony in this Court may be at oddth his later deposiin testimony, which,
like an affidavit, is sworn testimony.
The sham affidavit rule should be appliedhagaution becauseig in tension with
the principle that a court should not make credibility deternunatwhen deciding a

motion on summary judgmen¥an Asdale v. Int'| Game Te¢th77 F.3d 989, 998 (9th

Cir. 2009). The rule does not automatically dispose of every case in whi¢

contradictory affidavit is introduced, butather, the court must make a factu
determination that the conthigtion was in fact a shand. The court must also find the
inconsistency between a party’s earliexdasubsequent testimony to be clear a
unambiguous to justify striking the later testimoluy.at 998—99.
2. Analysis
In November 2011, in his case agaihst Caulfield and others, Mr. Popovid
testified at a Temporary Restraining Ordeaingg in this Court dere Judge Wake. The

testimony was as follows:

Q: Who are the signatories on thekal bank accounts? Who's entitled to
accesshosebankaccounts?

A: The original account was a Geegle Group, Inc., bank account.
Q: Okay.

-10 -
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A: Mr. Caulfield and I, after he invest his money, he was put on as a signe
| mean, he and | were the ormlyo on the bank account as signers.

THE COURT: Did you each have thetlaority to sign or was it joint
signature required? And my question is whether he has
unilateraluthoritywithout your approval?

THE WITNESS: | don't think that's the case, Your Honor, but I'm not a
hundredgercentcertain.

(DSOF, Ex. 14 at 70.) At M Popovic's January 2015 dejtem, he testified that while
he saw a signature that “appears to lbs] [kignature” on théMlay 13, 2011 Signature
Card purportedly giving Mr. Caulfield authoaizon as a signer to the ‘4610 Account,
did not recall signing the document andda not believe it was his signature. (PopoV

Dep. at 51-56.)

The Court acknowledges whether or Mit Popovic’s 2011 and 2015 statements

contradict each other is a cdosall, but for several reasonbe Court doesot find the
inconsistency between the statemseio be clear and unambiguoGee Van Asdal&77
F.3d at 998-99.Because of the compound qtiess and Mr. Popovic's uncleat
responses, the 2011 testimony does not make entirely clear what Greyside a

Mr. Popovich was being asked about, and Ropovic’'s responsaadicate he was not

certain whether Mr. Caulfield had the haotity to make unilateral actions on any

Greyside account. Although MPopovic generally states Mr. Caulfield was “put on ag
signer,” this does not directlgontradict the narrowerubject of Mr. Popovic’'s 2015
deposition testimony that heddnot sign the Signature @hdated May 13, 2011. In
addition, the transcript from the 2011 haegr does not indicate Mr. Popovic wal
examined “at length,” and the Court is notlined to find a clear inconsistency based (
such a small portion of testimony from that tingee Foster/72 F.2d atl462. These
concerns, taken together, persuade tBeurt that the contradiction betwee
Mr. Popovic's 2011 and 2015 testimy is not clear and unambiguo®ee Van Asdale
577 F.3d at 998-99. The Court will not discard Mr. Pope\v2015 deposition testimony

as a sham in its resolution of Defant’'s Motion for Summary Judgment.

-11 -
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B. Plaintiffs’ Damages Case

In its Motionsin Limine and Motion for Summaryudlgment, Defendant argue
Plaintiffs should not be &b to introduce evidnce at summary gilgment or trial
regarding their alleged damages because titfainever disclosed any damages case
expert damages witnesses durdigcovery. (Mot. at 1; Motn Limine1l at 1-2; Motin

Limine 2 at 1-2.) Specifically, ilDefendant’s first Motionn Liming it seeks to exclude

damages allegations that it alleged Plaintdét out for the first time in a letter from

Plaintiffs’ counsel dated October 29, 2015, after discovery cloSeéMot. in Limine1l.)
In that Motion, Defendant alsargued Plaintiffs had nevertsmut any specific Defendant
bank account transactiotieey challenged. (Motn Liminel at 5.) In Defendant’s secon(
Motion in Liming it seeks to exclude new infortian Plaintiffs included in their
Response to Defendant’s Motion f@ummary Judgment, including the specif
Defendant bank account transactions Plasthallenge and a declaration from Dav
Engert, Mr. Popovic’s mentoand a disclosed fact witness support of Plaintiffs’
damage claim.§eeMot. in Limine2 at 2.) Defendant also argues because damages
prima facieelement of every cause of action, theecahould be dismissed. (Mot. at 1.)
1. Legal Standard

Federal Rule of Civil Procedure 37(c)({@ovides, “[i]f a party fails to provide
information or identifya witness as required by Rule 26¢a)e), the party is not alloweg
to use that information or wigiss to supply evidee on a motion, at a hearing, or at
trial, unless the failure was suhstially justified or is harmkes.” This rule “gives teeth to
these [Rule 26(a) and (e)] requirements byitltimg the use at trial of any informatiof
required to be disclosed by Rule 26(a)dge)] that is not properly disclosedreti by
Molly, Ltd. v. Deckers Outdoor Corp259 F.3d 1101, 1109th Cir. 2001). Rule
37(c)(1) is “a recognized broadening of 8anctioning power,” ands the Ninth Circuit
Court of Appeals noted refeng to the Advisory Committee Nes, the rule is a “self-
executing, automatic sanction to provide[a] strong inducement for disclosure d

material.”ld. (internal quotations omitted). The burdenshow that the violation of Rule
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26(a) or (e) is substantialjystified or harmless ign the party facing sanctiongeti 259
F.3d at 1107.

The Ninth Circuit and district courts Y& excluded untimely damages disclosu
information and witnesses undRule 37(c)(1) for failure t@omply with Rule 26, even
when such exclusion results dismissal of a claimMunchkin, Inc. v. Playtex Products
LLC, 600 F. App'x 537 (9th Cir. 2015ps amendedJuly 31, 2015);Remington v.
Mathson 575 F. App’x 808, 809 (9th Cir. 2014yable v. City of PhoenixNo. CV-12-
00216-PHX-JAT, 2013 WL 6532023, &t, 13 (D. Ariz. Dec. 13, 2013xgff'd in part,
rev'd in part and remandedNo. 14-15037, 2018VL 1380913 (9th Gi Apr. 7, 2016);
HM Hotel Properties v. €erless Indem. Ins. Gdlo. CV-12-0548-PHX-DGC, 2013 WL
4507602, at *3—4 (D. Ariz. Aug. 23, 2013ff'd, 624 F. App’x 520 (9th Cir. 2015).
Where a Rule 37(c)(1) sanction will amountdsmissal of a claim, the Court mus
consider whether the claimed noncompliane®ived willfulness, fali, or bad faith, and
consider the availability of lesser sanctioRs& R Sails, Inc. v. | Co. of Pennsylvania
673 F.3d 1240, 1247 (9th Cir. 2012).

Federal Rule of Civil Procedure 2§@® requires that a party disclose *
computation of each category @dmages claimed by the dssing party--who must also
make available for inspection and copyiag under Rule 34 the documents or oth
evidentiary material, unless privileged orofacted from disclosure, on which ead
computation is based, including materials beaion the nature and extent of injurig
suffered.”

Rule 26(a)(2) requires disclosure expert testimony in accordance with th

schedule set by the Court. The deadline forlos&oe of experts passed in this case 3

" Arizona Rule of Civil Procedure 26.1(a)(@hich was applicdb to this case
prior to removal, also requires disclosuréal computation and the measure of dama
alleged by the disclosing party and tldecuments or testimony on which sug
computation and measure areséa and the names, addressesl telephone numbers o
all damage witnesses.” To the extent Pl&miargue Arizona Rules of Civil Procedurs
apply in this case after removal, that argutrisnnvalid and the Faeral Rules of Civil
Erocgdgrle( ?pplled after this case was remame February 26, 2015 (Doc. 1). Fed. |

iv. P. 81(c).
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on August 13, 2015, the Court ordered RI&s were precluded from relying on o
proffering an expert opinioar report on damages. (Doc. 59; Doc. 88-1 at 30:12-31:

When a party has updated or new infation, Rule 26(e) requires that a par
who has made disclosures under Rule 26(gplement or corredts response “in a
timely manner if the party learns that in somaterial respect thestilosure or response

Is incomplete or incorrectand if the additional or ecective information has not

otherwise been made known to the othertips during the discovery process or in

writing.”
2. Analysis
Plaintiffs generally allege they aret#led to damages baseauh the unlawfully
transferred funds from the ‘4610 Accountdarelated damages arising from the inju
Greyside suffered, including injury from los$ value of the company and compensal]
damages to Greyside’s reputation.
a. Plaintiffs Failed to Comply with Rule 26
Plaintiffs repeatedly failed to meet thelrligation under Rule 26(a)(1) to disclog
a computation of each category of dansagéaimed and make available supportir
materials. Plaintiffs’ initial Rle 26.1 disclosure statemesgrved in October 2014, dig
not provide a computation amdeasure of damages. (Mat.Liminel, Ex. A at 16.) In
their initial disclosure, Plaintiffs stated amputation of damages was detailed in t
description of the legal basis for each clalof those sections only included gene
descriptions of damageswed of any detail. (Motin Limine 1, Ex. A at 8-14.) In a
letter dated December 31, 2014, PlaintiffsSuneel stated she reviewed the financi
records to determine vah documents she would needotovide an accurate computatio

of damages and she was awaiting input from Plaintiffs’ expert, but would seng

finalized list of requested documents tof@wlant by the end of the following week.

(Mot. in Limine 1, Ex. D at 2.) She also statecesbelieved damages would be no le
than $250,000, and that she was awaiting additional expert reports that would f

inform the claimed loss. (Moin Liminel, Ex. D at 2.)
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Plaintiffs also repeatedigtated, through counsel c&aMr. Popovic himself, that
Mr. Popovich would not testify as to artype of damages, but after the close

discovery, Plaintiffs attemptet have Mr. Popovic do jughat. In Plaintiffs’ counsel's

December 31, 2014 letter, she stated, “Mop&vic will not testify about losses, our

disclosed expert will.” (Motin Limine 1, Ex. D at 2.) Againpn January 6, 2015, in g
letter to Defendant’s counsel, Plaintiffs’ caeh stated, “I have made it very clear, th
Mr. Popovic will not be testifyig to damages . . . .” (Man Liminel, Ex. F at 1.) At his
deposition on January 7, 2019y. Popovic testified he dinot have any independen
knowledge of the basis fahe $250,000 in damagesich he could not identify any
specific, contested bank transactions. (Maot.Limine 1, Ex. E at 183-86.) He alsq
testified he would rely onhe expert witness with reghto other damages. (Maon
Liminel, Ex. E at 178-79.)

Plaintiffs’ arguments in rg®nse to Defendant’s Motioms Limine are unavailing
and do not directly address theck of information and Platiffs’ counsel’s failure to
provide additional informatioras outlined above. Plaintiffsontend that from other
materials they providedsuch as Plaintiffs’ “in houseecords, terminated contracts
business plan, [and] capital influx,” (Doc. & 9), investment documents that sho
Mr. Caulfield’s investment (Motn Liminel, Ex. H at 8), and corporate documents th
show Greyside’s outstanding shares (Miot.iminel, Ex. H at 8), Defendant could hav
ascertained the value of Greysis business loss damages. Th&o state that from theif
disclosures, Defendant could have reasonably expectethéhegsult of transferring thg
funds from the ‘461®ccount “would be the demise Blaintiff's Company as a whole,”
and Defendant could have adegtMr. Caulfield’s investmentaluation as a reasonabl
damage. (Motin Limine 1, Ex. H at 8-9.) Plaintiffalso point to Defendant’s own
actions, such as its Notice of Removal thgtculated damages exceeding $75,08#Ee (
Doc. 82 at 4-5, 10-11), and contend thatdlssw Defendant coultbcertain Plaintiffs’

asserted damages.
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Plaintiffs’ other disclosures dntheories as to how Defendaobuld have
determined their damages case does wmoisttute compliance with Rule 26(a)(1)’
requirement to disclose a computation offeaategory of damages claimed. The Col
finds Plaintiffs were also noncompliant thviRule 26(e)’s requirement to suppleme
disclosures with furthegvidence or analysis as to dagea as discovery progressed. Th
is especially so where PHhiffs’ counsel led Defendanto believe that specific
information as to transactions at issue veathcoming, wich implicitly shows Plaintiffs
were aware of the need faorovide or supplement dages disclosure information

Plaintiffs also incorpated into their Responst Defendant's Motion for
Summary Judgment a declaration from Mr. BEhdge support Plaintiffs’ newly asserteg
damages claim of $6.7 million. (Resp. at 18} Defendant asserts Plaintiffs proffere
Mr. Engert as a “faux expert” to render “faaxpert” valuation opinions, and his opinio
should be excluded because the Court prelyaused Plaintiffs wee barred from using
a damages expert after they missedapglicable discovery deadline. (Mat. Limine 2

at 3, 8-9.) Plaintiffs previously disclosed NEngert as a fact withness expected to test

as to his “review of company records” dhmédlevant facts within knowledge.” (Doc. 132

at 2.) Plaintiffs’ previous disclosure of MEngert with no indicatiothat he would testify
as to damages has no effecttiba Court’s determination thatdtiffs failedto provide a
computation of damages asquired by Rule 26(a). Accargjly, the Court finds Mr.
Engert’s testimony as to damages is precludetlit need not reach the parties’ argume

regarding whether or not MEngert would provide expetestimony or opiniofi.

® Defendant also argues Mr. Popovioshl be barred from géoyiding testimon}
as to damages based on an expert investvadumtion theory because is a lay witness
and investment valuation tesony would constitute e_xpetestlmon?/ that Plaintiffs are
barred from providing. (Motin Limine1 at 8-9.) Again, under Rule 26(a)(1), Plaintiff
were required to provide a computation taseach type of damages claimed, a
Plaintiffs failed to do so prior to the clf discovery, so their untimely assertio

regarding damages is precluddte Court therefore neetbt address whether or not

Mr. Popovic was providingxpert testimony.
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The Court finds Plaintiffs failed to meet their obligationsdemRules 26(a)(1) and
(e) as to damages disclosures, and tleffiorts to provide damages evidence afte
discovery has closed would prejudice Defendant.
b. Rule 37(c)(1) Sanctions Agast Plaintiffs are Justified
First, Plaintiffs do not meet their burdemshow how their vi@tions of Rule 26
are either substantially justified or harmle§ee Yefi 259 F.3d at 1107. In thei
Responses to Defendant's MotiomsLiming Plaintiffs do not put forth any argumern

that their violations were sutastially justified, but ratheassert they conlied with Rule

26. The Court also finds no evidencetiiying Plaintiffs’ noncompliance. Defendant

requested supplemental damages informasaeNlot. in Limine 1, Ex. C) and counsel
for Plaintiffs acknowledged that more détaould be forthcoming, thus implicitly
acknowledging the necessity of that information (MotLiminel, Ex. D at 2). Counsel
for Plaintiffs did not show any justificaticior failure to provideadditional information
as to damages prior to the close of discovangl the Court finds Plaintiffs had sufficier
time to provide Defendant ¥ such information.

Plaintiffs’ noncompliance is also ndtarmless. Defendant is prejudiced 4
Plaintiffs’ noncompliance wheronly after discovery was closed did Plaintiffs provic
allegations, theories, and infoation as to their claim for daages, including notification

that Mr. Popovic would testify as to damagafter repeatedly representing otherwis

Defendant has lost its opporitynto challenge Plaintiffslate-asserted damages claim.

For example, Defendant is now precluded frd@eposing Mr. Popovic regarding damag
and did not do so earlier basawl Plaintiffs’ assertion tha#r. Popovic would not testify
as to damages. This also applies to Mr. Engert, who Plaintiffs never disclosed

testify as to damages. Moreover, this cesaow at the summaryudgment stage. The
Court has already considereabadenied Plaintiffs’ request &xtend the expert discovery
deadline. (Doc. 59.)While it may be withiretiCourt’s discretion to reopen discovery, ti
Court will not give Plaintiffs sch a benefit in the face ttieir noncompliance. Moreover

such an extension would be substantial eostly, causing prejudice to Defendant.
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Having concluded that Rule 37(c)(1) shows are justified, the Court mus
consider whether Plaintiffsioncompliance involved willfuless, fault, or bad faittbee
R & R Sails 673 F.3d at 1247. The Court does fiotl any evidence that Plaintiffs
initially acted in bad faith or #t their initial failure to disclee was willful. But Plaintiffs
continued to fail to provie supplementary damages information and unequivoc
represented to Defendant that Mr. Popovic daubdt testify as to adaages, only to later
reverse their position. Further, Plaintiftsld Defendant it was on notice becaus
Plaintiffs previously stated Mr. Popovicowld testify as to “all matters.” Plaintiffs’
continued failure to meet ¢ir Rule 26 obligations evamlly became willful after
sufficient time passedsee Montalvo v. Am. Family Mut. Ins. Chlo. CV-12-02297-
PHX-JAT, 2014 WL 298688, at *8 (D. Ariz. July 2, 2004 Plaintiffs’ actions constitute
a knowing refusal to attempb remedy their violationrad their noncompliance was
willful. See R & R SaiJ$73 F.3d at 1247.

The Court concludes that the exclusiorPtdintiffs’ untimely evidence regarding
their alleged damages is the appropriate ts@mdor Plaintiffs’ failure to disclose as
required under Rule 26(a) and (e) and thatlesser sanction wtd be sufficient.See
Fed. R. Civ. P. 37(c)(1). Acadingly, the Court will not conder this eviénce in ruling
on Defendant’s Motion foSummary Judgment.

IV. PLAINTIFFS’ CONTRACT CLAIMS

A. Breach of Contract

To prove a breach of contract claimphkintiff must prove the existence of i
contract, its breach, and the resulting dam@gdeman v. Watts87 F. Supp. 2d 944, 955
(D. Ariz. 1998) (citingClark v. Compania Gaadera de Cananea, S,A387 P.2d 235,
237 (Ariz. 1963)).

As stated, Plaintiffs failed to meet thaibligation under Rule 26 to disclose

computation of damages as to their alttgeamages from the ‘4610 Account transfers

and resulting harm to Greyside’s busise Because the Court does not consi(

Plaintiffs’ untimely presented damages @nde and because proof of damages
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required for a breach of contract claime @Gourt will therefore grant summary judgme
on Plaintiffs’ breach of contract claim.

B. Breach of Covenant of Good-aith and Fair Dealing

Arizona law implies a covenant of godaith and fair dealing in every contract.

Rawlings v. Apodacar26 P.2d 565, 569 (#&. 1986). Contract damages are commor
available for breach of the covenant and are part optimea facie case.See United
Dairymen of Ariz. v. Schugd28 P.3d 756, 762 (Ariz. Ct. App. 2006). Plaintiffs ha

failed to present a damages caseprama facie element of this cause of action.

Accordingly, the Court will gransummary judgment oRlaintiffs’ breachof covenant of
good faith and fair dealing claim.
V. PLAINTIFFS’ TORT CLAIMS

A. Negligence

To establish a claim for negligence, aiptiff must prove four elements: “1) 4
duty requiring the defendant to conform to a@a@e standard of care; (2) a breach by t
defendant of that standard; (3) a causainection between the defendant’'s conduct 3
the resulting injury; an) actual damagesDiaz v. Phoenix Lubrication Serv., In230
P.3d 718, 721 (Ariz. CtApp. 2010) (quotingsipson v. Kaseyl50 P.3d 228, 230 (Ariz.
2007)). As with Plaintiffs’ comtict claims, because Plaintifisiled to disclose a damage
case and damages are an element of a eegkgclaim, the Court will grant summar
judgment on Plaintiffshegligence claim.

B. Negligent Hiring, Training, and Retention

In order for an employer to be liable faregligent hiring, traimg, or retention of
an employee, the employee must have committed akioethn v. Stanley91l P.3d 346,
352 (Ariz. Ct. App. 2004). It the theory of the employeg’underlying tort fails, an
employer cannot be negligentasnatter of law for hiring or retaining the employdd.”
Here the underlying tort fails because the Court will not consider Plaintiffs’ dam
evidence, and damages are an element of an underlying tort TlnCourt will grant

summary judgment as to Plaintiffs’ negligent hiring, trainioigretention tort claim.
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VI. CONCLUSION

The Court finds Plaintiffsepeatedly failed to complyith their obligations under
Federal Rule of Civil Proceda 26, and an exclusion samctias to Plaintiffs’ damages
evidence is justified pursuata Federal Rule of Civil Pcedure 37 because Plaintiffs

noncompliance was willful. Asordingly, the Court did rioconsider Plaintiffs’ late-

disclosed damages evidence in consideDefendant’s Motion for Summary Judgment.

In the absence of thprima facie element of damages, the Court grants summ
judgment on Plaintiffs’ two contraclaims and two tort claims.

IT IS THEREFORE ORDERED granting Defendant Bk of America, N.A.’s
Motion for Summary Judgnmé (Doc. 77), Motionn Limine Pursuant to Rule 37(c)(1) tc
Preclude Plaintiffs from Intrducing or Relyig on Damages Evidence (Doc. 76), af
Second Motionin Limine Pursuant to Rule 37(c)(1)o Preclude Plaintiffs from
Introducing or Relying on Damages Evidencadlsed for the Firstime in Plaintiff's
Response to Motion for SumnyaJudgment (Doc. 121). ddendant Bank of America,
N.A. is entitled to judgment on all é#flaintiffs’ claims against it.

IT IS FURTHER ORDERED directing the Clerk of # Court to enter judgment
accordingly.

IT IS FURTHER ORDERED that, because the Court hasmlissed all of Plaintiffs’
claims against all named Defentiarthe Clerk of the Court isrdcted to close this matter.

IT IS FURTHER ORDERED granting Defendant’s requeto file a motion for
attorneys’ fees. Defendant shalkfits motion for attmeys’ fees no latehan May 20, 2016,
and Plaintiffs shall file their Response later than May 27, 20168.he Court will decide
whether Defendant is gifed to attorneys’ fees upon rew of the parties’ briefing.

Dated this 17 day of May, 2016. ~

HongrAble n?J._Tuchl
Uniled Stat#s District Jge
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