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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

David A. Kester, on behalf of himself and | No. CV-15-00365-PHX-NVW
all others similarly situated, ORDER

Plaintiff,

V.

CitiMortgage, Inc.; CR Title Services, Inc.;
and Does 1 to 25, inclusive,

Defendants.

34

This is a putative class action of éstosed homeowners for statutory damages

under A.R.S. 8 33-420(A). The statute penalessons claiming an interest or lien i
real property for recording a document “knng or having reason to know that th
document is forged, groundless, contains dene misstatement ofalse claim or is

otherwise invalid . . . .” For each suchcdment, the statute imposes a $5,000 penalty

Plaintiff alleges three documisnrelating to the truste’sale of his house wer¢

E

recorded in violation of the statute basa they were acknowledged before a notary

whose commission had beeevoked ten days earlier. Hdso alleges this defect ir

acknowledgment affected hundreds or ped thousands of other documents. O©On

Plaintiff's theory, statutory penaltiesuald run into the millions of dollars.

Before the Court is Defends’ Motion to DismissPlaintiff's Amended Class

Action Complaint (Doc. 16) for flure to state a clan upon which relief can be granted.

The Motion will be granted.
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l. LEGAL STANDARD
A motion to dismiss under Rule 12(b)(6),déeal Rules of Civil Procedure, test

the legal sufficiency of theomplaint. The motion may beased on “the lack of g

cognizable legal theotyor “the absence of sufficierfacts alleged under a cognizable

legal theory.” Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699 {® Cir. 1990). A
complaint need include “only engh facts to state a claimrfeelief that is plausible on
its face.” Bell Atlantic Corp. v. Twomb)y650 U.S. 544, 570 (2007).

All allegations of material fact are assuin® be true andamstrued in the light
most favorable to the non-moving partZousins v. Lockyeb68 F.3d 1063, 1067 (9th
Cir. 2009). However, that does not applylégal conclusions or conclusory factug
allegations. Ashcroft v. Igbal 556 U.S. 662, 678 (2009):Threadbare recitals of the

elements of a cause of action, supported bseraenclusory statements, do not suffice.

Id. “A claim has facial plaubility when the plaintiff plead$actual content that allows
the court to draw the reasonable inferene the defendant is liable for the miscondu
alleged.” Id. “The plausibility standard is not imkto a ‘probability requirement,’ but it
asks for more than a shggossibility that a defendant has acted unlawfullyd: The

complaint must permit reasonable inferenale more than themere possibility of
misconduct. Id. If the plaintiff's pleadings fall Isort of this standard, dismissal i

appropriate.

II.  FACTUAL ALLEGATIONSASSUMED TO BE TRUE

The following are Plaintiff's allegations On August 17,2010, the Arizona
Secretary of State receiveal complaint accusing notargublic Kristin Lindner of
improperly notarizing documentsr Defendants when the signer was not present. (D
1-1 at 11.) Plaintiff alleges on “informati@md belief’ that Defendants became aware
the complaint and the Secretary of Statsifhsequent investigation “no later thg
September 2010.”1d.) Despite this knowledge, Defendants “took no steps to remov

take any other action with spect to Ms. Lindner what [sic] would prevent her from t
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performance of notarial seras on their behalf.” 14.) In a report dated December ¢
2010, the Secretary of State determined, ajmather things, that bidner had “failed to
record requisite journal information,” ‘iffad to properly perform the acknowledgment
on the complainant’'s document, “failed state her commission-expiration date in t

notarial certificate,” and “executed a statemkmbwn to be false,all in violation of

Arizona notary law. Ifl. at 23-24.) The Secretary ofas# therefore revoked Lindner’s

commission, effective December 6, 201@. at 23.)

Plaintiff alleges, again on “information @rbelief,” that for three months afte
learning of the revocation, Defendantsrm#ted Lindner to ontinue notarizing
documents on their behalf, diuding assignments of deeds of trust, substitutions
trustee, notices of defaulth@ notices of trustee’s saleld(at 12.) Defendants recorde
these post-revocation documentscounty recorders’ officeacross Arizona, California,
Nevada, ldaho, and Oregon amgkd them to institute trugfs sales against hundreds ¢
properties. Ifd.) Defendants have so far “made rtempt to reconstitute, re-do, or re
notarize the invalid documentation properlyy mave they made any attempt to advi
any purported current ownersf the properties or th®eeds of Trust purportedly
encumbering those properties that there is or may be an issue with the title they
they have.” [d. at 13.)

On December 16, 2010, teays after her commissiondhaeen revolke Lindner
notarized an assignment of desdrust, a substitution of trtese, and a notice of trustee’
sale on Plaintiff's property.ldq.) These three documents weeeorded in the Maricopa
County recorder’s offigethe last initiating a trustee’s sadé the property to satisfy the
defaulted note secured by the deed of trust; §eeDoc. 16-1 at 3, 7, 10.)

Plaintiff filed this action in Maricopa&County Superior Court on December §
2014. (Doc. 1 at 2.) His Amended &daAction Complaint, igomitted on January 27

! Doc. 16-1 contains copiesd these documents, as reded. The complaint relies
on these documents and thawthenticity is not disputed Therefore they may be
considered in ruling on Defidants’ 12(b)(6) motion.Swartz v. KPMG LLP476 F.3d
756, 763 (9th Cir. 2007).
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2015, requests certification ofckass comprising “[a]ll propertgwners or beneficial title
holders whose properties were the subject @ndations by Defendast . . in the Office
of the County Recomt wherever situateduring the applicablestatutory limitations
period that were notarized the State of Arizona by engjees of Defendants at a tim
when their Notary Licenses had been iedor suspended.” (Doc. 1-1 at 14, 18.)

The Complaint’'s single cause of actiam under A.R.S. § 33-420(A), which
penalizes persons claiming an interest ar lrereal property foknowingly recording a
document that is “forged, groundless, contan®aterial misstatement or false claim
is otherwise invalid”:

A. A person purporting to claim antérest in, or a lien or encumbrance
against, real property, who causedarument asserting such claim to be
recorded in the office of the countgcorder, knowing or having reason to
know that the document is forged, gnodless, contains a material
misstatement or false claim or is otherwise invadidiable to the owner or
beneficial title holder of the real properfor the sum of not less than five
thousand dollars, or for treble thetwal damages caused by the recording,
whichever is greater, and reasonaliteraey fees and costs of the action.

4%

(Emphasis added.) The broadsatutory section, A.R.S. § 33-420, is entitled “False

documents; liability; special action; damages; afioin; classification.” It contains fouf
other subsections. Subsection B authorizesaialpaction to clear title, in addition to a
action for damages:

B. The owner or benefial title holder of the regdroperty may bring an
action pursuant to this section in theetior court in the county in which
the real property is located for suohlief as is required to immediately
clear title to the real property as pided for in the rules of procedure for
special actions. This special actimay be brought based on the ground
that the lien is forged, gundless, contains a material misstatement or false
claim or is otherwise invalid. The owner or beneficial title holder may
bring a separate special action to clgde to the real propgy or join such
action with an action for damages as diésd in this section. In either
case, the owner or beneficial titlder may recover reasonable attorney
fees and costs of the action if he prevails.

Subsection C further penalizagperson named in a documeleiscribed in subsection A

if the person fails to timelgorrect the document upon request:

A
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C. A person who is named in a daeent which purports to create an
interest in, or a lien or encumbrar@gainst, real property and who knows
that the document is forgedroundless, contains a material misstatement or
false claim or is otherwise invalid shie liable to the owner or title holder
for the sum of not less than one tsaod dollars, or fotreble actual
damages, whichever is greater, apdsonable attorney fees and costs as
provided in this section, if he willfly refuses to relea&sor correct such
document of record withitwenty days from the da of a written request
from the owner of beneficial téglholder of the real property.

Subsection D creates a presumption thatugdwnts containing unauthorized proper
interests or liens are groundless and invalid:

D. A document purporting to create an interest in, or a lien or
encumbrance against, real property aothorized by statute, judgment or
other specific legal authority is presed to be groundless and invalid.

Subsection E renders a pamsin violation of subsection A guilty of a class 1

misdemeanor;

E. A person purporting to claim anténest in, or a lien or encumbrance
against, real property, who causedarument asserting such claim to be
recorded in the office of the countgcorder, knowing or having reason to
know that the documenis forged, groundlesscontains a material
misstatement or false claim or ishetwise invalid is guilty of a class 1
misdemeanor.

Plaintiff alleges that revocation of thetary’s commission rendered the thre
documents relating to the trustee’s salehwsf property and hundids or thousands of]
other documents “forged, groueds, or otherwise invalidffiggering the $5,000.00 pel
document penalty of 8§ 33-420(A) becaudefendants knew the commission had be
revoked. (Doc. 1-1 at 17.) (Trustee’slesatypically involverecordation of three
acknowledged documents, as Rfaintiffs case.) He further alleges that Defendalf

violated the statute by “failing to correct aretract documents thagcorded that they

knew or should have known had been recorgediolation of the statute,” though he

does not allege that he asked them to dolsb) (
Plaintiff does not claim that these documents or transactions were substan
invalid. Nor does he clairthat the signatures on these documents were inauthent

unauthorized or that the notaid not in fact witness the signatures. He claims only t
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the certificates of acknowledgment accompag these documents were signed by
notary whose commission ¢hédeen revoked.SgeDoc. 16-1 at 3, 7, 10.)

On February 27, 2013®Defendants removed the actido this court under the
Class Action Fairness Act. (Doc. 1 at 7There are no questions tdderal law. No

class has yet been certified.

1. A.R.S. 8§33-420 REQUIRESMATERIALITY FOR A PENALTY.

It is undisputed that the defect the certificates of acknowledgment of thE

trustee’s sale documents is immaterial taiflff. Defendants say that is fatal to th
claim; Plaintiff says otherwise. Tl@ourt first addresses this central iséue.

A.  Textual Analysis

Again, a penalty may arise under ASR.8 33-420(A) only if the recordec
document is flawed in one diie following ways: it is “foged, groundless, contains

material misstatement or falseaich or is otherwise invalid.”

% Neither party briefed the threshold gties whether A.R.S. 83-420 applies at
all to latent defects in certificates of ackvledgment asserted only after the trustes
sale. The statute combats ai@es problem: recordation délse property claims. Its
title is aimed at “False documents.” It purashviolations with seere monetary liability
and misdemeanor criminal liability. A.R.S. 8-8330(A), (C), (E). This statute is a poo
fit for Plaintiff's facts.

The trustee’s sale documents here are ra$éf” as Plaintiff does not contest thejir
terms or legal effect. They are not “fordeals Plaintiff does not claim any signatures are

inauthentic. And thego not seem “groundless” or otiagse “invalid,” as Plaintiff does

not dispute any underlyg property claims.SeeA.R.S. § 33-420(D) (documents with

unauthorized property clas are presumed “groundless” and “invalid®); Whitman v.
Am. Trucking Assogsb31 U.S. 457, 466 ®1) (“Words that cammave more than one
meaning are given content . . . by their surroundings . . . .").

Another remedy for Plaintiff's challengeraeady exists in the statutory schem

A.R.S. 8§ 33-513 (“When an acknowledgmenproperly made, but defectively certified,

3%

=

any party interested may bring an action in the superior court to obtain a judgmer

correcting the certificate.”). Thus, it is a fguestion whether § 33-420 applies at all
these latent defects in certificates okmmwledgment. But becaa other grounds areg
dispositive, the Court does thdecide this question.
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Plaintiff reads the statutoryxeas allowing a penalty fammaterial flaws in a
recorded document—that, iBaws that do not affect himHe notes that the statute lists
various flaws disjunctively and that the wdiaterial” only appears next to the words
“misstatement or false claitnnot the words “forged,” “goundless,” or “otherwise
invalid.” Plaintiff infers thatmateriality is not a necessagiement of § 33k20(A) claims

7

that a document is “forged,” “groundless,” or “otherwise invalid.”

Plaintiff's reading defiesordinary principles of stutory interpretation and
common sense. The words “forged,” “grouesH,” and “invalid” each imply a sense of
materiality. One does not “forge” a docurhé¢a no effect. A document cannot bge
“groundless” or *“invalid” without referencéo a meaningful external standard of
“ground” or “validity.” Thereason the word “material” do@®t appear next to each of
these words is that such drafting would lbenecessary and awkward. In contrast, the
words “misstatement” and “false claim” do noiply a sense of materiality. Both words
refer to innumerable communications witl@rdocument that the legislature would haye
no reason to punish, such as a “false claimat the third page of a document is page two.
For those words, “material” is a useful qualifier.

Context underscores the ndied materiality here. Thig a punitive and criminal
statute. Subsection A imposes a penaltyp®000 or treble actual damages for each
illegal document. Subsiéon C imposes an adtbnal penalty of $1,00 or treble actual
damages for willful failure to correct sli documents upon recgte Perhaps most
gravely, subsection E classifies a violatioihsubsection A as a class 1 misdemeanpor.
These subsections “must be interpreted cterdily” to the extentthey use identical
language. Wyatt v. Wehmuellerl67 Ariz. 281, 285, 806 Bd 870, 874 (1991). Thus
Plaintiff's interpretation would make thec@ding of a documenwith inconsequential
flaws not only unlawful and expensive, but criminal.

More generally, the purpose of A.R.S.38-420 is to “protect property owner
from actions clouding title to their property\Wyatt 167 Ariz. at 286, 806 P.2d at 875.

U

But an immaterial flaw in a property document, by definition, would not cloud Plaint|ff's
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title. “Statutes must be given a sensibdastruction which accomplishes the legislatiy
intent behind them and which avoids absurd resultSdllins v. State166 Ariz. 409,
415, 803 P.2d 130, 136 (Ct. pp1990). Plaintiff's constrdion contorts the statute tg
yield a harsh, purposeless result. Materiatityst be an element of penalty claims und
A.R.S. § 33-420(A).

B. CaseLaw

The case authority does not read materiadity of the statute. Plaintiff relieg
principally onlIn re Mortgage ElectronidRegistration Systems, In&54 F.3d 772 (9th
Cir. 2014), an action for penalsieinder 8 33-420(A) for documents relating to a truste
sale that were “notarized in blankdamobosigned’ with foged signatures.”ld. at 782.
The court did not discuss wther materiality is necesgafor liability for invalid
recordations. Neither did the distrcourt. Materiality was obvious.

Plaintiff also cites two Arizona casethat discussed § 33-420(A) withou
discussing materiality and infefsom this silence that matality is not required under
the statute.Delmastro & Eells v. Taco Bell Cor®28 Ariz. 134, 26%.3d 683 (Ct. App.
2011); SWC Baseline & Crismon Inv'rs, LLC v. Augusta Ranch Ltd. P'stfi8 Ariz.
271, 265 P.3d 1070 (Ct. ApR011). But the more reasonahbhference is simply that
neither court needed to discuss materiality.

The most relevant case $tton v. Deutsche BarXational Trust Cq.233 Ariz.

215, 311 P.3d 237 (CApp. 2013). There, like here alplaintiff brought an action under

§ 33-420 based on recorded documents nglab the trustee’s sale of her homid. at

216 1 2, 311 P.3d aB8. She alleged, among other tisnthat assignments of a note af
deed of trust contained misstatents and other defectéd. at 217 11 6-8, 311 P.3d 3
239. The court agreed that the assignments misrepresented certain dates 4
assignor’s identity and that theemisrepresentatiorfsould be material” to certain future
assignees. Id. at 221 32, 311 P.3d at 243But these misrepresentations we
immaterial tothe plaintiffbecause, as explained beloweyttfcould have had no effect or

[her] choice of actions.”ld. Because the plaintiff “couldot show thathe assignments
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contained amaterial misstatement or false clainghe could not prevail on hey

8§ 33-420(A) claims.”ld. at 222 | 34, 311 P.3d 244 (emphasis in original).

Plaintiff contendsSittoris emphasis on materialitypplies only to the “material
misstatement or false claim” prong of 8§ 839(A), not the “forged,” “groundless,” or
“otherwise invalid” prongs. But the opinion itself is not expressly limited to ar
statutory prong. In fact, part of the omnicharacterized the phdiff as attacking the
original lender’s “authority to makealid assignments.”ld. at 220 § 27311 P.3d at 242
(emphasis added). And the opinion includesadrstatements that seem applicable to
entire statute.See, e.gid. at 216 { 2, 311 P.3d at 238\¢& affirm because ... AR.S
§ 33-420(A) does not support relief in fawara person who could nbiave been harmed
by a recorded misrepresentation.”pitton thus suggests that meaiality is a required
element of any 8§ 33—420(Adaim. Nothing inSitton suggests that materiality is not
requirement.

C. The Acknowledgment Defect Was Not M aterial to Plaintiff

Again, it is undisputed that the acknoddgnent defect in the documents relatir]

to the trustee’s sale of Plaintiff’'s propemias not material to Plaintiff. Nevertheless, |i

merits explanation why.

A misrepresentation in a recorded documisritmaterial” if “a reasonable persor

would attach importance to its existence nmmexistence in determining [his or hef

choice of action in thednsaction in question.Sitton 233 Ariz. at 22% 31, 311 P.3d at
243 (quotingCaruthers v. Underhi)l230 Ariz. 513, 521  2&87 P.3d 807, 815 (Ct.
App. 2012)).

In Sittonthe misrepresentations in the reaadassignments of the note and de
of trust were not material to the plafhitbecause they could hdave affected the
plaintiff's choice of action in the transactiamquestion. The plaintiff was liable on th
note, and at the time of closing her “choisesre to repay the money pursuant to t
terms of the note, renegotiate the terms efribte, or default and cause foreclosurel.”

at 222 1 33, 311 P.3d at 244. The misreprasiens in the recorded assignments did 1
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affect these choices because the plaintifflability on the note nmained the same nd
matter who was assigned as beneficiary, or whéah.” The misrepresentations about the
timing and sequence of the assignments wenenaterial to the plaintiff as the
owner/trustor.ld. at 221-22 11 32-33, 311 P.3d at 243-44.

The same is true here. The acknowleént defect in the property documents

could not have affected Plaiffi's choice of action as thewner/trustor. The purpose o

the acknowledgment here was to effegbnstructive notice to later buyers d

=

encumbrancers. A deed of trust recordettler the Deed of Trust Act “provide

"2

—+

constructive notice of the deed’s conterts ‘all persons,” including subsequer
purchasers.” Manicom v. CitiMortgage, In¢.236 Ariz. 153, 156 § 8, 336 P.3d 1274,
1277 (Ct. App. 2014) (quotg A.R.S. § 33-818). But sh constructive notice is
effective only if the deed ofrust or other document igroperly acknowledged ang
notarized:

Except as otherwise prowd in this section, a trust deed, substitution of
trustee, notice of resignation of trustessignment of a beneficial interest
under a trust deed, notice of sale, agllation of notice of sale, trustee’s
deed, deed of release, and any rinsent by which a trust deed is
subordinated or waived as to priorityacknowledged as provided by law
shall from the time of being recordéaipart notice of the content to all
persons, including subsequent purerasand encumbrancers for value.

A.R.S. § 33-818 (emphasis addeshe alsdN. W. Planning, Inc. v. Clayk O Ariz. App.

86, 88, 456 P.2d 406, 408 (1969Before an instrument wilbe deemed to be lawfully,
recorded and to impart constructive notide must have been acknowledged.”).
Accordingly, defective acknowtgment does not invalidatke documentss such; at

most it defeats constructive notite.

® It is not clear there was a failure ofnstructive notice here. That the documents
were acknowledged before atary whose commission had expired is at most a If\;}\jent
defect, as anyone searchiogunty records would have thought the documents
properly acknowledged and notarizeSeeln re Wonderfair Stores, Inc. of Arizonall
F.2d 1206, 1214 (9th €i1975) (holding, under Arizona lawhat even if certain pages of
a recorded lease were nooperly acknowledged or notaritelease gave constructive
notice because defect was “technical” amokt apparent from the instrumentggccordin
re Bisbee 157 Ariz. 31, 35, 754 P.21135, 1139 (1988) (citingn re Wonderfairwith
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Here any failure of constructive notice cdulot harm Plaintiff. He could lose no

1”4

right or interest. It would not reduce thenmoer of bidders who appear at the trusteg’s
sale because only people with actual reotdo that. Indeed, in usual commercigl

circumstances it is hard to imagine practicatm to anybody from lack of constructiv

D

notice of a pending trustee’slsa Admittedly, if an intergning buyer had no actual or
constructive notice of the pending trustes&e, that buyer might prevail over a later
buyer at the trustee’s sal&ee Phipps v. CW Leasing, Int86 Ariz. 397401, 923 P.2d
863, 867 (Ct. App. 1996). But that circatance is improbable. An intervening buyer
without notice of the pendingale would still have constriie notice of the previously
recorded deed of trust. @hbuyer could not get clear titlgithout payingoff the note,
which would cause the beneficiarydancel the trustee’s sale altogether.

Even if one can imagine circumstancesvnich someone else would be harmed,
all that matters here is that failure of ctvastive notice could not harm Plaintiff as the
owner/trustor. Even “an unrecorded instrumnis fully enforceald between the parties
to the transaction,” since “recording acee intended to protect a later purchasef’s
reliance on a seller’s title and to providenaans of resolving competing title claims, npt
to invalidate a transfer between tbarties to the deeds of trust3502 Lending, LLC v.
CTC Real Estate Sen224 Ariz. 274, 277, 229 P.3d 1®, 1019 (Ct. App. 2010). Theg
documents relating to the trustee’s sale dirRiff's house were substantively valid.
Plaintiff does not claim title to the house oekdo unwind the saleRather, he seeks a
windfall based on an immaterial acdmledgment defect. In the words 8ftton, the
acknowledgment defect could nbiave affected Plaintiff'schoice of action in the
transaction in question. Therefore, it wasmaterial to him as enatter of law and his
claim under A.R.S§ 44-420(A) fails.

approval). This is not a casenere acknowledgment was wholly lacking or flawed in a
recognizable way.E.g, Phipps v. CW Leasing, Incl86 Ariz. 397, 399, 923 P.2d 863,
865 (Ct. App. 1996) (recordedocument wholly lacked certificate of acknowledgment
and so gave no constructive notice). paeties have not briefed this question.

-11 -
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V. BY OPERATION OF LAW THE ACKNOWLEDGMENTS ARE FULLY
VALID.

Even apart from the immateriality to Ri&iff of the acknowledgment defect, twg
statutes validate the acknowledgmentsany event. Under the governing recordir
statutes and the Deed of Trust Act, theknowledgments were fully validated aftg
having been recorded for one year and wihenproperty passed to a purchaser for va
and without notice. Both tse times have long passed. The acknowledgments
been doubly redeemedhe Court need not decide wimsnalties Plaintiff would have if
he had filed an action before then.

A.  TheRecording Statutes

Under A.R.S. § 33-411, a document affeg real property must be properl
recorded in order to give consttive notice to subsequent purchasers:

A. No instrument affecting real pregy gives notice of its contents to
subsequent purchasers or encumbrdradders for valuable consideration
without notice, unless recorded ayded by law in the office of the
county recorder of #ncounty in which theroperty is located.

A.R.S. 8 33-411(A). Proper remation, in turn, generally gelires a proper certificate of
acknowledgment:

B. An instrument shall not be deethlawfully recorded unless it has
been previously acknowledged in th@nner prescribed in this chapter
except in the case of masterngages as provided in § 33-415.

A.R.S. § 33-411(B). Howeveany “defect, omission or inforatity in the certificate of
acknowledgment” is cured weh the document has beercorled for longer than one
year:

C. For purposes of this section, srstrument affecting real property
containing any defect, omission or infoaiity in the certificate of
acknowledgmenand which has beemecorded for longr than one yeam
the office of the countyecorder of the county imhich the property is
locatedshall be deemed to have beewfially recordedon and after the
date of its recording

A.R.S. 8§ 33-411(C) (emphasis added).

-12 -
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Plaintiff's challenge here is for a “defectnission or informality in the certificate

of acknowledgment” in the recorded documengut this action was filed nearly four

years after the recordings. drefore, even if the defecévacknowledgments invalidatec
the documents when onlly recorded, in wble or in part, sucimvalidation has been
cured back to the date ofethecording by the passageaojear. A.R.S. 8 33-411(C).

Plaintiff argues 8 33-411(CJoes not apply here beaauit is explicitly limited
“[flor purposes of this section.” But “thisection” includes subsection B’s requireme
that an instrument be properlgcknowledged” in order tbe lawfully recorded. Thus,
the one-year cure of “any defect, ommssior informality in the certificate of
acknowledgment” reaches the documents Pfariaims were improprly recorded. The
very title of § 33-411—"acknowledgment requrior proper recording”—supports this.

After one year, therefore, 8§ 33-411(CYyesi an acknowledgment defect as thou
the document was “lawfully rected on and after the date itf recording.” The broad
purpose is to prevent belated objectionseohon mere defects in acknowledgments
documents that are regular on their facEhat purpose of savingonest transactions
cannot have the perverse effect of rettv@ly imposing constructive notice to a tim
when there was none and invalidating sations that were valid when madehipps v.
CW Leasing, Inc.186 Ariz. 397, 401, 923 P.2d 86367 (Ct. App. 1996) (documen
recorded without acknoetigment “deemed to have beewfidly recorded on and after
the date of its recording as to anyone pasing after the year’'s period, but not as
someone who purchased during that period”).

In Phippsa right of first refusal was not lacowledged at all and was unrecorde
for several yearsld. at 399, 923 P.2d at 865. Awemonths after iwas recorded, the
owner sold to a different person without kviedge of the righof first refusal. Id. The
buyer prevailed over the holdef the unacknowledged riglf first refusal because thg
court concluded there was no constirtee notice at the time he boughid. at 402, 923
P.2d at 868. Thus, the court excludedo&ttive constructive noecfrom the retroactive

cure of defective acknowledgnteno avoid substantive ingtice that would defeat, no
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serve, the purpose of § 33-1(C). The court’'s opiniomloes not limit the statute’s
otherwise broad instruction to deem defeetlocuments “lawfullyecorded on and aftef
the date of its recording.” Nor does tbpinion govern the fas of this case.Phipps

dealt with the completabsence of any acknowledgmentimecorded dmument, not the

revocation of a notary’s commission in ark@@wledgment otherwise valid on its face.

The court itself noted that a total absent@acknowledgment “mapot even fall within

the language of A.R.S. section 33-411(GyHich addresses only a “defect, omission

informality in the certificate of acknowledgmentd. at 402 n.1, 92®.2d at 868 n.1.
Seizing on that distinction, Plaintifirgues 8 33-411(C) does not apply he

because the revocation of the commissiormisre than just a “defect, omission G

informality” in the ackiowledgment but rather a completbsence of acknowledgment.

This is unpersuasive because the acknowresdg was regular on its face. The defg
was exactly the kind that cannot be recogdiand that people cannot be expected
ferret out by checking the licensing statusesery notary with whom they deal an
whose seal is facially valid.

The case Plaintiff relies on is of little help. Znhan v. Wells Fargo Bank, N.A.
No. CV-12-02073-PHX-DGC, 2Bt WL 348197 (D. Ariz. Jar31, 2014), the evidencs

on summary judgment clashed on whether ghacipal’s signature itself was true of

forged. Id. at *4. There was no evidence on whether the notary was licensed or not
time, but the notary’s purportesal listed the expiration @aof her commission beyond
what the statutes allowedSeeid. Zrihan reached no legalonclusion and denied
summary judgment.

Plaintiff also argues A.R.S 12-550 provides a four-yestatute of limitations for
his penalty claim. This is trueSitton v. Deutsche Bank Nat'| Tr. C@33 Ariz. 215,
219, 311 P.3d 237, 241 (Ct. pp2013). But § 33-411(C) ot a statute of limitations.
Rather, it deems a document with a defectoertificate of ackneledgment “to have

been lawfully recorded on aradter the date of its recordjii This operates differently
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from a statute of limitations: here the claimsaify, are erased. If there was a claim|i

the beginning, now there ot and never was one.

This interpretation of 8 33-411(C) i®msistent with Arizona and federal cases

holding that minor technical defects in reotarization or the nderlying property
document do not defeat an otherwisepgar recording under Arizona lanSeeWatson
Constr. Co. v. Amfac Mortg. Corl24 Ariz. 570, 575-76, &P.2d 421, 426-27 (1979

(recorded deed of trust gave constructivaaeotiespite missing caption and two page

In re Bisbee 157 Ariz. 31, 35, 754 P.2d 1135, 113988) (recorded deed of trust gave

constructive notice despiteiliag to name trustee)in re Wonderfair Stores, Inc. of
Arizonag 511 F.2d 1206, 1214 (9th Cir. 1975¢dorded lease gave constructive noti
under Arizona law despite improper acknowledgmeAg; Am. Dev. Corp. v. United
States No. CIV06-2450-PHX-SMM2007 WL 2330869, at *5 (DAriz. Aug. 14, 2007)
(notice of lis pendens recorded for more than one year but lacking acknowledgmen
constructive notice under Arizona lavipbertson v. DLJ Mortg. Capital, IndNo. CV-

12-8033-PCT-LOA, 212 WL 4840033, at *11 (DAriz. Oct. 11, 2012)aff'd (Mar. 29,

2013) (rejecting “technical arguments” und&rizona law against documents recorded

for more than one year).

B. The Deed of Trust Act

The Deed of Trust Act itself indepdently cured thedefect in the
acknowledgment years before Plaintiff brougis action. The origal Deed of Trust
Act addressed procedural defects in trusteales and documentscluding recording”:

The trustee’s deed shall raise theesumption of compliance with the
requirements of the deed of trust and tthapter relating to the exercise of
the power of sale and thelsadf the trust propertyincluding recording
mailing, publishing and post of notice sfle and the conduct of salé&
trustee’s deed shall constitute concligsievidence of the meeting of those
requirements in favor of purchaseor encumbrancers for value and
without actual notice

A.R.S. 8§ 33-811(B) (emphasis added). Ri#imlleges that he and the class membe

lost their homes by foreclosure or forcetesa Unless the buyers knew of the revocati
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of the notary’s commission, they were puraras‘for value without notice.” Plaintiff
does not allege that any buyers did knowfalsit, at oral argument he conceded he has
basis to allege that the third party who ghased his home was anyone other thar
purchaser for value and without actual noticEaus, this statute independently rende
Plaintiff's claims non-existertby legislating that all such opliance is deemed to havs
occurred (regardless of the historical fact$his extinguishes Plaintiff's penalty claim
under A.R.S. § 33-420(A).

This extinguishment of claims by AR. § 33-811(B) is different from thg
§ 33-811(C) waiver of “all defenses and olijgas to the sale” not raised before sale:

The trustor, its successors or assigrg] all persons to whom the trustee
mails a notice of a sale under a trdsed pursuant to 8 33-809 shall waive
all defenses and objectionsttee sale not raised Bn action that results in
the issuance of a court order grantimedjef pursuant to rule 65, Arizona
rules of civil procedure, entered be#05:00 p.m. mountain standard time
on the last business day before #theduled date of the sale.

A.R.S. 8§ 33-811(C). This substion protects the buyer’s title from cloud by cutting G
the trustor’s defenses and objections toghle. A 8 33-420(A) penalty is not a defen
or objection to the sale and sonot cut off by subsection 811(C):

[Flailure to enjoin a trstee’s sale does not waiwclaims for monetary
awards under 8 33-420(A)Section 33-811(C) contepfates the waiver of
“defenses and objections to the Sabmly, and nothing in § 33-420(A)
provides a defense to a sale or nzexovery contingent upon a sale.

Sitton,233 Ariz. at 218 § 1,3311 P.3d at 240.

But 8 33-811(B) does what33-811(C) does nott legislates that the procedurg
requirement at issue, recard, was met. The premider a 8 33-420(A) penalty is
expungedb initio. Subsection 811(B) legislates foetpast as well as the future. Thg
must mean the then-unasser@®®3-420(A) penalty cannot be asserted after the s
because it does not exist.

The Court need not addresstlegal effect of a plairfti bringing this kind of

8 33-420(A) penalty claim before the sale doded. The Plaintiff here did not. If he
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had, the beneficiary would hawancelled the sale and reticed it. The noticed sale

would never have been completed.

V. PLAINTIFF HASADEQUATELY PLED KNOWLEDGE.

Plaintiff alleges “on information and kef” that Defendants knew the notary’s

commission had been revoked. Defendangsie this allegation is insufficient.

“Although there is no express authoripatiin the federal fdes for pleading on
information and belief, allegatioria this form have been ltkto be permissible, ever
after theTwomblyandlgbal decisions.” 5 Charles Alan Wright et dederal Practice
& Procedure § 1224 (3d ed., Ap 2015 update) (collecting cases). “Pleading
information and belief is a desirable andglsential expedient whematters that are
necessary to complete theatetment of a claim are notithin the knowledge of the
plaintiff but he has sufficient data to jusgtihterposing an allegi@n on the subject.”ld.
The Ninth Circuit has adopted this approach afteomblyandIgbal in at least one
context. Carolina Cas. Ins. Co. v. Team Equip., Iné41 F.3d 1082, 1088 (9th Cir
2014) (holding that “when information raging a defendant that is necessary
establish diversity of citizenship is not reaably available to a plaintiff, the plaintiff
should be permitted to pleapirisdictional allegations as to those defendants
information and belief and wibut affirmatively asserting specific details regarding t
citizenship of those defendants”).

“Some cases suggest that when allegatamesmade on the basis of informatio
and belief, the facts on which the pleader’s lheidounded should also be alleged.”
Wright et al.,Federal Practice & Procedur&@ 1224,supra That requirement may be
appropriate, depending on the circumstanceMdnard v. CSX Transportation, Indor
example, the plaintiff alleged “upon informat and belief’ that a company’s employesd
“knew” he was injured and “had sufficient tinetake action to prent further injury to
him.” 698 F.3d 40, 44 (1st Cir. 2012). dlFirst Circuit notedhat the complaint

provided no facts indicating that the pldfinwas seen by the company’s employees
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that he could have been rescudd. The court stated: “[I]f he had any facts to suppq
this assertion, they should have been sehfo‘Information and belief’ does not mea
pure speculation.”ld. Ultimately, however, the First f2uit vacated the district court’s
dismissal of the complaint and remanded to gheeplaintiff an oppdunity to say more
if he could. Id. at 45-46.

Here, it is unlikely thathe Defendant corporatiorisnew on December 16 of
revocation of the notary’s commission on Dmber 6. The most forceful inference fror
these circumstances is that ti@ary kept her revocation sectetkeep her job as long a

possible. It is difficult to believe higy regulated businesses would knowingly let

revoked notary keep doing their notarizationhere would be no benefit, even illicit

benefit, for them to do that.

Nevertheless, whether Defendants in feiwew or had reason to know that th
notary’s commission had been revoked mayh®oa matter within Plaintiff's knowledge
Therefore Plaintiff's allegation sumes the minimal pleading standard.

In reaching this conclusiorithe Court does not acceptalitiff's theory that the

notary’s own knowledge of her revocation nisey/“imputed” to Defendants under ageng

law principles. The Arizona Supreme Court e@g3ly foreclosed thisort of theory with
respect to the knowledge requirement under A.R.S. 8§ 33-420fAptt v. Wehmueller
167 Ariz. 281, 285, 808.2d 870, 874 (1991).

VI. LEAVETO AMEND WOULD BE FUTILE.

Leave to amend should be freely given whestice so requires. Fed. R. Civ. B.

15(a)(2). In deciding whether to grant leaseamend, courts consider bad faith, und

rt

UJ

a

e

y

delay, prejudice to the opposing party, futildfy amendment, and whether the party hias

previously amended his pleading8onin v. Calderon59 F.3d 815, 845 (9th Cir. 1995).

Futility of amendment can, by itself, justithe denial of leave to amentt.
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Here, the Court cannot say to a certainiyether Plaintiff can allege anything
more concerning Defendants’ knowledge. tHis issue were necessary to decide tl
Motion, leave to amend would be granted.

For the reasons stated above, however, other grounds are dispositive €

Defendants did have kndedge. This Motion will be deded on those other grounds.

Those grounds cannot be cuiegl amended pleadings. Theyed, this action must be

dismissed without leave to amend.

IT IS THEREFORE ORDERED that Defdants’ Motion to Dsmiss Plaintiff's
Amended Class Action Complaint (Doc. 16) is granted.

IT IS FURTHER ORDERED tht the Clerk enter judgment dismissing this acti
with prejudice for failure to state aadin upon which relief can be granted.

The Clerk shall terminate this case.

Dated this 30th day of March, 2016.

Ao VW Mo

4 ~ Neil V. Wake
United States District Jge
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