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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
David A Keste, No. CV-15-00365-PHX-DLR
Plaintiff, ORDER
V.

CitiMortgage Incorprated, et al.,

Defendants.

At issue is Defendant CR Title Services;.’s (“CR”) motion fa judgment on the

pleadings pursuant to Federall&of Civil Procedure 12(c), which is fully briefed. (Docs

62, 66, 67, 92-1, 94-1, 94-2, 94-3). Hoe following reasons, CR’s motion is denied.

|. Background?

Plaintiff David Kester and his spouse owneal property in Chandler, Arizona,

Defendant CitiMortgage Incorpated (“Citi”) was the beneficiary of a deed of tru

securing repayment of Kester’s home loan, andv@Rthe trustee under that deed of tru

Kester alleges that Defendants knowingly usedservices of notary Kristin Lindner after

the state of Arizona revokdmkr commission to execute and record an Assignment of O
of Trust (“Assignment”), aSubstitution of Trustee (“®stitution”), and a Notice of

Trustee’s Sale (“Notice”), which then were usedhitiate a trustee’s sale his property aft

1 For purposes of this order, the factsgdlé in the second amended complaint (Dg
5823are accepted as truecror! Main Document Only.Elvig v. Calvin Presbyterian Church
375 F.3d 951, 955 (9th Cir. 2004).
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he defaulted on his loan payments. The dwsient transferred all beneficial interest
the deed of trust from Citi’s pdecessor in interest to Citine Substitution substituted CH
as trustee in lieu of First American Title Insurance Compang,the Notice scheduled th
trustee’s sale.

Kester's second amendedmplaint alleges a single claim for violation of A.R.!

8 33-420(A), Arizona’s “false recdings” statute, which states:

A person purporting to claim amterest in, or a lien or
encumbrance against, real prdgewho causes a document
asserting such a claim to be recstdn the office of the county
recorder, knowm? or having reasto know that the document
is forged, groundless, contaiasnaterial misstatement or false
claim or is otherwise invalid isable to the owner or beneficial
title holder of the real propertyfthe sum of not less than five
thousand dollars, or fdareble the actualamages caused by the
recording, whichever is greateand reasonable attorney fees
and costs of the action.

Kester claims that Defendants violated thedude “by preparing, riarizing, and recording
Assignments of Deed @irust, Substitutions ofrustee, Notices of Dault, and Notices of
Trustee Sale that they knew regforged, groundless, or otlagse invalid as they were

notarized by employees whose notary commaissivere either revokent suspected at the

time they executed the docunterat issue,” and “by failing to correct and retract

documents they recorded thiey knew or should hayenown had been recorded if
violation of the statue.” (Doc. 58 {1 27-28.)

In March of 2016, the Court dismissegr@or version of Kester's complaint afte
concluding, among other thinghat the deficient notarizationgere immaterial to him,
and that the Assignment, SubstitutiomdaNotice were valid under Arizona lav
notwithstanding the deficient notarizations.ofD37.) On appeal, the Ninth Circuit Cou
of Appeals reversed and remanded, reasoniaigttie false recordings statute imposes
materiality requirement only on sstatements and false claimsester v. CitiMortgage
Inc., 709 Fed. App’x 869, 872-13th Cir. 2017). Because Kests claim is not based or
alleged misstatements or false claims witthie recorded documents, the Ninth Circd

concluded that the Court erred in dismissing Kester’s claims based on the immaterig
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the deficient notarizations. ld. The Ninth Circuit alsoconcluded that deficient
notarizations would renderahAssignment and Substitutionvalid, but that the Notice
“would not have been rendered invatig any deficient acknowledgmentld. at 874.

On remand, the parties agree that the Notice no longes®uatin light of the Ninth
Circuit’s conclusion that it would not be remdd invalid by the deficient notarization. The
parties also agree that the Assignment ig@let/ant to Kester’slaim against CR because
the Assignment does not assert an interekester’s property on behalf of CR. Instead,
Kester’s claim against CR is $&d solely on the allegation tHaR recorded or caused to
be recorded the Substitution, which was invalid because it was not properly notarizgd.
Il. Legal Standard

A motion for judgment on the pleadings properly granted when, taking all the
allegations in the non-movingarty’s pleadings as tru&ge moving party is entitled to
judgment as a matter of lawFajardo v. Cty. of L.A.179 F.3d 698, 699 (9th Cir. 1999).
“Rule 12(c) is ‘functionally identical’ to Rulé2(b)(6) and . . . ‘thesame standard of
review’ applies to motions bught under either rule.Cafasso v. Gen. Dynamics C4 Sy$
637 F.3d 1047, 1054 n.4 (9th Cir. 2011) (quofihgorkin v. Hustler Magazine Inc867
F.2d 1188, 1192 (9t@Gir. 1989)). A motion for judgmerin the pleadings therefore should

not be granted if the complaint is based a cognizable legal theory and contaips

1%

“sufficient factual matter, accemtas true, to state a claimrelief that is plausible on its
face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009)yatation and citation omitted).
[I1. Analysis

CR contends that it must be dismissearifrihis lawsuit pursuant to A.R.S. 8§ 33
807(E), which states:

The trustee need only be joined as a party in legal actions
pertaining to a breach of theustee’s obligation under this
chapter or under the deed wiist. Any order of the court
entered against the beneficianpiading upon the trustee with
respect to any actions that thadtee is authorized to take by
the trust deed or by this chapt# the trustee is joined as a
party in any other action, ¢htrustee is entitled to be
Immediately dismissed and to recover costs and reasonable
attorney fees from the @®n joining the trustee.

-3-
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The contours of this provision were examinedPuez v. Chase Home Finance, LLG

which Judge G. Murray Snow egjted an interpretation of3-807(E) that would require

“dismissal of any trustee, iany actionthat does not allege a breach of the trusteg’s
obligations” under either the Arizona DeedsTofist Act, Chapter 6.1 of Title 33 of the
Arizona Revised Statutes, oretideed of trust itself. 763. Supp. 2d 1116, 1124-25 (D|.

Ariz. 2011). Judge Snow explained:

On its face, and by its placentethis statute governs legal
actions that pertain to the authprto act (f:;lven a trustee either

by the trust deed itself or bydlthapter of the Arizona Revised
Statutes governing deeds ofist—currently Chapter 6.1 of
Title 33. The plain meaning of the first sentence of the statute
is that the plaintiff need only jjo the trustee as a party to a
claim when that claim assertsatithe trustee breached one or
more of his or her obligationsising under either the deed of
trust or Arizona statutes regulating trust deeds. The second
sentence of the statute speciftbat, to the extent a plaintiff
wishes to challenge actions thetdeed of trust or Arizona
statute authorize a trustee to take, an order against the
beneficiary alone is also suffent to bind the trustee.

With these first two sentencesamtext, it is apparent that the
third sentence means that if thastiee Is joined as a party in
any claim pertaining to the trusts authority to act, that does
not allege that the trustee bekad an obligation arising from
statute or the deed of trust, “the trustee is entitled to be
immediately dismissed and to recover costs and reasonable
attorney fees from the pens joining the trustee.”Thus, to
avoid an unreasonable resufhe phrase “any other action”

in the provision’s third sentence must not be interpreted
broadly to mean any other #en whatsoever, but rather
should be interpreted to meamny action pertaining to the
trustee’s authority to act thatoes not allege that the trustee
breached an obligatio resulting from the deed of trust or
statute. Such an interpretatiomf the third sentence is
consistent with the scope ofetlentire statute and with the two
sentences preceding it.

Thus, to receive the protectionAfR.S. § 33-807(E) as to any
particular claim, a trustee muettablish three elements. First,
that the trustee has been nanasda defendant in the claim.
Second, that the claim relatestte authority of the trustee to

act, given to the trustee eithéy the trust deed or Arizona
statutes regulating trust deed$.hird, that the claims do not

allege that the trustee breacheay of his or her obligations

that arise under either the deedrofst or the statutory chapter
of the Arizona Revised Statutésat regulates deeds of trust.

Id. at 1125 (emphasis added). AlthoughArzona appellate court has authoritative
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adopted Judge Snow’s interpretatiBraizzhas been cited favorably by other judges of tf
Court, the parties agree tHamzzprovides the appropriate analytical framework, and {
Court likewise finddPuzzs reasoning persuasive.

The parties agree that Kester’s claim agai satisfies the first and third elemen
of the Puzztest. CR is the trustee under the deédrust and has been named as
defendant, and Kester does not claim thato@ached any of its tiations arising under
the deed of trust or the Deedf Trust Act. CR’s motion therefore rises or falls on t
second element of tHeuzztest and requires the Courtadnswer a discrete question: dog
recording the Substitution relat® CR’s authority to act asustee, given to it by the deet

of trust or by the Deeds of Trust Act? The answer is no.

Kester is not challenging CR’s authority &t as trustee. He admits that Citi

legitimately appointed CR as the trustee underd&ed of trust and that CR had lawf
authority to act in that cap#g. Instead, Kester assettsat CR violated § 33-420(A)—

which is not part of the Deeds of Trust Adbyrecording or causing to be recorded ftl

Substitution knowing or havingeason to know that it was invalid due to a faulty

notarization. “Violations of AR.S. § 33-420 do not relate théttrustee’s] authority to act
under the trust deed or [tieeds of Trust Act.]’Finocchi v. Bank of Am. N.ANo. CV
10-2320-PHX-SRB, 2011 WL3233484, at *3 (D. Az. June 27, 2011).

In arguing otherwise, CR prinmlly relies on three cases: @ghultz v. BAC Homeg
Loans Servicing, LPNo. CV-11-00558-PHX-NVW, 201WL 3684481 (D. Ariz. Aug.
22, 2011), (2)Russell v. OneWest Bank, FS#. CV-11-01463-AX-FJM, 2011 WL
5007958 (D. Ariz. Oct20, 2011), and (Fimbrew v. Bank of New York Mellddo. CV-
13-02441-PHX-BSB, 2014 WL2Ir29164 (D. Ariz. Jan 8, 2014)In all three of these
cases, the Court dismissediohls against trustee defemtis—including 8 33-420(A)
claims—pursuant to § 33-870(EThese cases are not persuasive, however, becauss
do not explain how or why § 33-420(A) claimsuld relate to a trustee’s authority to ag
Instead, these cases concludat th 33-807(E) applied simplyecause the trustees wel

named as defendants and the claims didptentsibly allege breaches of the trustee
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obligations under the deeds aigt or the Deeds of Trust Act. That is, the decisions fo
on the third prong of th®uzztest, not the second, and in doing so assume, with
substantive discussion, that 8 33-420(A) clairakate to a trustee’s authority to ac
Moreover, in making thisssumption, these cases elidlezzs critical conclusion that §
33-807(E) does not apply tmy actionagainst a trustee that dorot allege a breach o
the trustee’s obligation, buttreer applies only to actiomslating to the trustee’s authority
to actthat do not allege a breachtbt trustee’s obligationsSee, e.g.Schultz 2011 WL
3684481, at *5 (“Where a trusteenamed in an action that doeot allege a breach of thg
trustee’s duties, the trustee is entitled tinmmediately dismissed and to recover costs g
reasonable attorney fees form the pergmning the trustee.” (quotation and citatio
omitted)).

Setting these cases aside, the follgvia CR’s argument: 8 33-420(A) claim
against a trustee are not categorically baose8 33-807(E). Instead, whether § 33-807(
bars a false recordings claim against até®islepends on the document the trustee
alleged to have recorded. Kester’s claimteddo CR’s authority to act under the deed
trust or the Deeds of Trust Act because deed of trust and the Deeds of Trust A
authorized Citi to appot CR as successor trustee, dnel Deeds of Trust Act requires
notice of that substitution to be recordé®oc. 92-1 at 10,  24A.R.S. §833-804(C).

CR’s argument is unconvincing. Sevepabvisions of the Deeds of Trust Ac
specifically authorize the trustee to take certain actid®ee, e.g.A.R.S. 88 33-807(C)
(authorizing trustee to file an action foethppointment of a receiver), -808(A) (requirin
the trustee to give written notice of a tressesale), -811(B) (requirg trustee to execute
and submit the deed of trust to the coungegorder for recording)But simply because
Citi canappointCR as successor trustee slo®t mean that the act @fcordinga notice
of that substitution relates to CR’s authority to act as trustee, granted to it by the d
trust or the Deeds of Trust Act. Indeedthmig in the deed of trust or in § 33-80
specifically authorizes or requires CR to netthe notice of its ow substitution, and the

Court is aware of no authoyitsuggesting that a person entity’s ability to record a
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Substitution derives from the deedl trust or the Deeds of Uist Act. Accordingly, in
challenging CR’s recording ad Substitution that it knewsr should haveknown was
invalid, Kester’s claim does not eg#é CR’s authority to act as trustee, granted to it by
deed of trust or the Deeds of Trust Act.

IT ISORDERED that CR’s motion for judgment atlie pleadings (Doc. 62) ig
DENIED.

Dated this 22nd day of March, 2019.
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