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WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRI CT OF ARIZONA
Randi Jo McKnigh No. CV-15-00440-PHX-JZB
Plaintiff, ORDER
V.

Carolyn W. Colvin,

Defendant.

Plaintiff Randi Jo McKnight seeks revieof the Social Security Administration

Commissioner’s decision denying her applieatfor disability benefits under Title Il off

the Social Security Act. (Doc. 1; Doc. 25)pr the reasons below, the Court will vacate

the Commissioner's decision and remands tmatter for further administrative
proceedings.
I. Background
On February 1, 2013, Priff filed a Title Il appliation for disability insurance
benefits. (AR at 21%)On June 19, 201 laintiff's application was deniedld() On
October 1, 2013, Plaintiff's applicath was denied upon reconsideratidd.)(On June
30, 2014, a hearing was hdddfore Administrative Law Judg(ALJ) Patricia A. Bucci.

! This matter is suitable for selution based on the briefscéordingly, the Court denieg
Plaintiff's request for oral argumerseeFed. R. Civ. P. 78(b)Partridge v. Reichl141
F.3d 920, 926 (& Cir. 1998).

? Citations to “AR” are to the administrativecord. In her appli¢en, Plaintiff alleged
an onset date of November 4, 2009. wdwer, Plaintiff subsequently amended tf
alleged onset date to July 1, 2012. at 21.)
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(Id.) On August 7, 2014, the ALruled Plaintiff is not drtled to disability benefits
because she is “not disabledden sections 216(gnd 223(d) of the Sxal Security Act.”
(Id. at 30.) On January 14, 2015, the Appe@atuncil denied Plaintiff's request fol
review of the ALJ’s decision, making itehfinal decision of the Commissioner of the
Social Security Administration.Id. at 1-6.) Plaintiff thus exhausted the administratiyve
review process.

On March 11, 2015, Plaiff sought judicial review of the ALJ's decision by
filing a Complaint in this Codippursuant to 42 U.S.C. 8§ 4@f( (Doc. 1.) On August 18,
2015, Plaintiff filed an OpengqBrief, seeking remand of thtsmse to the Social Security
Administration for an award of benefits or, ihe alternative, fofurther proceedings.
(Doc. 25 at 26—28.) On September 17, 2@e&fendant filed a Respea Brief in support
of the Commissioner’'s decision. (Doc. 2@n December 14, 2015, Plaintiff filed a
Reply Brief. (Doc. 31.)

[I. Legal Standards
a. Standard of Review

The Social Security Acg2 U.S.C. 8§ 405(g), providdsr judicial review of the
Commissioner's disability benefits detamations. The Court may set aside the
Commissioner’s disability determination onfythe determinations not supported by
substantial evidence @ based on legal erra@rn v. Astrue495 F.3d 625, 630 (9th Cir
2007); Marcia v. Sullivan 900 F.2d 172, 174 (9th CiL990). “Substantial evidence’
means more than a meseintilla, but less than a pramberance; it is such relevant
evidence as a reasonable person might acagpadequate to support a conclusion.”
Lingenfelter v. Astrue504 F.3d 1028,d35 (9th Cir. 2007)see alsdreddick v. Chater
157 F.3d 715, 720 (9th Cir. 1998).

In determining whether substantialigence supports the ALJ's decision, the
Court considers the record as a whole, weigleingence that bothupports and detracts
from the ALJ’s conclusiondkeddick 157 F.3d at 720Fylitzki v. Shalala999 F.2d 1411,
1413 (9th Cir. 1993). The ALJ is resporisidor resolving conflicts, ambiguity, anc
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determining credibility. Andrews v. Shalala53 F.3d 1035, 10399th Cir. 1995);
Magallanes v. Bower881 F.2d 747, 750 (9th Cir. 89). The Court “must uphold the
ALJ's decision where the evidence is seeptible to more than one rational
interpretation.”Andrews 53 F.3d at 1039. “However, r@viewing court must considel
the entire record as a whole and may notafimply by isolating a ‘specific quantuny
of supporting evidence.'Orn, 495 F.3d at 630 (quotirfgobbins v. Soc. Sec. Admi#66
F.3d 880, 882 (9th Cir. 2006)). The Courviesvs only those issues raised by the par
challenging the ALJ’s decisiorbee Lewis v. ApfeR36 F.3d 503, 51h.13 (9th Cir.
2001). Similarly, the Court reviews “onlthe reasons providetly the ALJ in the

—+

disability determination and may not affirtime ALJ on a ground w@m which he did not
rely.” Garrison v. Colvin 759 F.3d 995, 1010 (9th Cir. 2014).
b. The ALJ’s Five-Step Evaluation Process

To be eligible for Sociabecurity benefits, a claimamust show an “inability to
engage in any substantighinful activity by reason ofny medically determinable
physical or mental impairmenthich can be expected tesult in death or which has
lasted or can be expected to last for a coiwrs period of not ledhan 12 months.” 42
U.S.C. § 423(d)(1)(A)see also Tackett v. Apfdl80 F.3d 1094, 1098 (9th Cir. 1999).

person is under a disability only:

P

if his physical or mental impairment or impairments are of
such severity that he is not lgnunable to do his previous
work but cannot, considering shiage, education, and work
experience, engage in any athend of substantial gainful
work which exists irthe national economy.

42 U.S.C. § 423(d)(2)(A).

y

The ALJ follows a five-step evaluationgzess to determine whether an applicant

is disabled under the Social Security Act:

The five-step process for disability determinations begins, at
the first and second steps, bgking whether a claimant is
engaged in “substantial gaimfactivity” and considering the
severity of the claimant’s impairment§ee 20 C.F.R. §
416.920(a)(4)()-(i)). If the inquiry continues beyond the

-3-
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second step, the third stegsks whether the claimant’s
impairment or combination ompairments meets or equals a
listing under 20 C.F.R. pt. 404ubpt. P, app. 1 and meets the
duration requirementSee id.§ 416.920(a)(4)(iii). If so, the
claimant is considered disal and benefits are awarded,
ending the inquirySee idlIf the process continues beyond the
third step, the fourth and fifteteps consider the claimant’s
“residual functional capacity” [*RFC”] in determining
whether the claimant can still g@st relevant work or make
an adjustment to other workee id§ 416.920(a)(4)(iv)-(v).

Kennedy v. Colvin738 F.3d 1172, 1178th Cir. 2013):The burden of proof is on the
claimant at steps one through four, buftsito the Commissioner at step fivaBtay v.
Comm’r of Soc. Sec. Admi®54 F.3d 1219,222 (9th Cir. 2009).

Applying the five-step evaluation pra the ALJ found thaPlaintiff is not
disabled and is not entitled tenefits. (AR at 21-30.) Ategd one, the ALJ found thaf
Plaintiff has not engaged in substantial @aimctivity since the amended alleged ons
date. (d. at 23.) At step two, the ALJ found that Plaintiff has the following sev
impairments: “status post total right knee emgment with subsequent revision, stat
post comminuted periprosthetic right femurcltae with subsequent hardware remov:
and degenerative disc diseasf the lumbar spine.”ld.) At step three, the ALJ
determined that Plaintiff “does not have iampairment or combination of impairment
that meets or medically equals the seveasitgne of the listed impairments” in Appendi
1 to Subpart P of 20 C.F.R. Pt. 404d. at 25.)

At step four, the All found the following:

[Plaintiff] has the [RFC] toperform sedentary work as
defined in 20 CFR 401567(a) subject to the following. She
can occasionally operate foobrdrols with the right lower
extremity; she can occasionalgfimb ramps or stairs, but
should avoid climbing ladders, ropes, or scaffolds; she can
occasionally balance, stoop, lehecrouch, or crawl; she is
limited to jobs that can bgerformed using a handheld
assistive device for standingorolonged ambulation, or
ambulating across uneven surfaces; and she should avoid
even moderate exposure to unprotected heights that are high
or exposed, and dangeroumachinery with moving
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mechanical parts, except motor vehicles.
(Id. at 25-26.) The ALJ further found thataitiff “is capable of performing pasi

relevant work as a medical coder/biller. Thisrk does not requirthe performance of
work-related activities precludedby Plaintiff's RFC. [d. at 29.) Given that finding, the
ALJ concluded that Plaintiff “&s not been under a disabilitgs defined in the Socia
Security Act, from November 4, 2009, thgh the date” of the ALJ’'s decisionld(at
30.)
. Analysis

Plaintiff argues that the ALJ’s decisiondsfective for the following reasons: (1
the ALJ improperly weighed medical soureeidence; and (2) the ALJ improperl
rejected Plaintiffs symptm testimony. (Doc. 25 at 17-26.) The Court addres
Plaintiff's arguments below.

a. Weighing of Medical Source Evidence

Plaintiff alleges the ALJ erred in rejewy the opinions of Dr. Kelly, Plaintiff's
treating physician. I4. at 17-23.) Below, the Court addresses the ALJ’s treatment of
Kelly’s opinions.

I. Legal Standard

The Ninth Circuit distinguishes betweehe opinions of treating physicians
examining physicians, ambn-examining physiciansee Lester v. Chate81 F.3d 821,
830 (9th Cir. 1995). Gendha an ALJ should give gratest weight to a treating
physician’s opinion and more weight to thpinion of an examinm physician than to
one of a non-examining physiciadBee Andrews3 F.3d at 1040-4%kgee als®0 C.F.R.
8 404.1527(c)(2)-(6). If it is natontradicted by another doc® opinion, tke opinion of
a treating or examining physician can fegected only for “clear and convincing’
reasonsLester 81 F.3d at 830 (citinfEmbrey v. Bowen849 F.2d 418, 422 (9th Cir

1988)). “If a treating or examing doctor’s opinion is contdicted by another doctor’s

opinion, an ALJ may only reject it by providirspecific and legitimate reasons that are

supported by substantial evidenc&arrison 759 F.3d at 1012 (quotirigyan v. Comm’r

-5-
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of Soc. Sec528 F.3d 1194, 1198th Cir. 2008)).

An ALJ can meet the “specific and legnate reasons” standh “by setting out a

detailed and thorough summary of the facts and conflicting clinical evidence, stating hi

interpretation thereof, and making finding&€btton v. Bowen799 F.2d 14031408 (9th

Cir. 1986). But “[tlhe AL] must do moréhan offer his conclusions. He must set forth his

own interpretations and explain why thegther than the doctors’, are corredrhbrey

—

849 F.2d at 421-22. “The opinion of ron-examining physician cannot by itse
constitute substantial evidence that justifitne rejection of thepinion of either an
examining or a treating physician.Lester 81 F.3d at 831 (emphasis in original)

(citations omitted). However, @on-treating or non-examimy physician’s opinions mayj

serve as substantial evidence “when the opingmasconsistent with independent clinica
findings or other evidence of recordihomas v. Barnhar278 F.3d 947, 957 (9th Cir
2002).
ii. The ALJ erred in rejecting Dr. Kelly’s opinions.
Plaintiff argues the ALJ erred by givifyy. Kelly’s opinions “[Jittle weight.” (AR

at 29; Doc. 25 at 17-18B)laintiff sought treatment fro Dr. Kelly from 2012 to 2014.
(AR at 356-410, 417-31, 438-43, 455-3%3-82.) On June 3, 2014, Dr. Kelly
completed a “Pain Functional CapacifRFC) Questionnaire” and a “Medical
Assessment of Ability t®o Work Related Physical Activities.Id, at 455-56, 457-59.)
On these two forms, Dr. Kellgpined that: (1) Plaintiff dters from “moderately severe”

pain that “constantly” interfes with her “concentration, . . persistence[,] or pace

resulting in failure to complete tasks in ad¢ignmanner (in work settings or elsewhere)[’;
and (2) Plaintiff is limited to sitting for less thaix hours (“can’t sifor twenty to thirty
minutes”) and standing for less than two hours in a normal workidgy. (

Dr. Kelly’s opinions were contradictedy the opinions of an agency, nor
examining physician, D Ernest Griffith. [d. at 87-108.) The AL&Xould, therefore,

discount Dr. Kelly’s omions for specific and legitimateasons supported by substantigal
evidence.Lester 81 F.3d at 830-31.




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

The Court finds the ALJ failed to mettis standard. The ALJ assigned “littl

11°)

weight” to Dr. Kelly’s opinions because (1hére is no medically objective measure pf
pain, and the limitations described must neadgdae based on the claimant’s subjective
complaints,” (2) “his opiniorthat [Plaintiff] could sit nomore than 20-30 minutes and
stand less than 2-hours in a normal workgaunsupported by the longitudinal objective
findings, including those of Dr. Kelly”, and X3[t]he restrictions described by Dr. Kelly
are . . . so restrictive, that [Plaintiff] walibe virtually bedriddernf they were to be
accepted.” (AR at 29.)

First, an ALJ may reject a physicigndpinion based on aaiimant’s subjective
complaints if the claimant'sredibility is discounted.Tonapetyan v. Halter242 F.3d
1144, 1149 (9th Cir. Zl). Here, however, atetailed below, théLJ failed to provide
clear and convincing reasons supported by tamlial evidence taliscount Plaintiff's
credibility. (AR at 26-28.)

Further, the ALJ failed to discuss witpecificity Dr. Kelly’s treating records
related to Plaintiff's pain. Some of Dr. Keliytreatment notes reflect findings that could
support his opinions regardirjaintiff's limitations. Gee, e.g.AR. at 404, 422, 428,
429, 440, 472, 479). For example, in J@20&4, roughly ten months after Dr. Griffith’s

assessment, Dr. Kelly’s treatment notes sthee following: Plaintiff “[s]till has pain

[oX

unchanged over the last 3-6 months”; “[p]ergitetic pain noted with also right hip an
back discomfort”; “[it] hasaffected her overall mental @remotional quality of life”;

Plaintiff's complaint regardingpip pain “is moderate and\s&re”; and “[e]pisodes occur
constant.” [d. at 470.) The ALJ omitted discussiontbese detailefindings from June
2014 in her discussion tifie medical evidence.ld; at 27-29.) The Court acknowledgegs

that review of Dr. Kelly’'s Medical Assesemt form shows the section requesting C

-

Kelly to “[p]lease describe the findings th&ipport the above limitations” is blankd.(
at 459.) However, Dr. Kelly’'s unexplainetheck-box form is entitled to weight if if
comports with extensive treatingpetience and numerous recordsarrison 759 F.3d

at 1013 (9th Cir. 20D4(affirming that opinions expressan check-box form that are
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“based on significant experience. and supported by nunoess records . . . [are] entitled
to weight that an otherwise unsupportad unexplained check-box form would nq
merit.”).

Second, the ALJ found Dr. Kelly’s opinidhat Plaintiff “could sit no more than
20-30 minutes and stand less tiahours in a normal workgato be “unsupported by
the longitudinal objective findings.” (ARt 29.) An ALJ may discount a treatin
physician’s opinion that is uanpported by objective finding8atson v. Comm’r of Soc
Sec. Admin.359 F.3d 1190, 1195 ® Cir. 2004) (“[A]ln ALJ may discredit treating
physicians’ opinions that are conclusory, firaamd unsupported by the record as a wh
. . . or by objective medical findings.”)Here, however, the objective findings cited L
the ALJ are inconsistent, and more impothg the ALJ failedto explain why her
interpretation of the mediteecord evidence is corrednd Dr. Kelly’s is not.Embrey
849 F.2d at 421-22.

The ALJ cited the following finding and evidence: (1) Plaintiff's kneg

impairments precede the amenddléged onset date by a nuentof years; (2) since the
right knee arthroplasty revision in April 201Bere does not appearlie any subsequen
instability of the Plaintiff'sknee; (3) the only EMG testirilound no evidence of major
nerve entrapment around the knee, ombosacral radiculopathy”; (4) subseque
primary care records report “no swelling or desdtion of the rightower extremity, with

full passive range of motion of the rightdar and hip”; (5) in Agust 2012, Plaintiff

suffered a comminuted periprosthetic fractaf¢he distal femur and underwent an op¢

reduction and interndixation procedure (ORIF); (6) Platiff's femur facture and ORIF
procedure “appears to havienited [Plaintiff's] exertionalabilities to stand and walk]
more than the prioknee injuries and impairments{7) although diagnostic imaging
showed good healing of the femfnacture, Plaintiff subsequdy requires “a cane for
ambulation and experiences symptomatic path weight bearinglifting heavy objects,
standing, or walking for prolonged period$8) physical examinain records from June
2014 show Plaintiff has ewehce of right quadriceps aphy; (9) Plaintiff has “5/5

-8-
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strength distally in the right foot”; and @L Plaintiff's treating orthopedist generally
described Plaintiff “as being in no acutetdess.” (AR at 27.) However, the ALJ failed
to discuss how these findings contradat undercut Dr. Kelly’s specific finding
regarding the amount of time Plaintiff can sitherefore, the ALJailed to support this
reason with substantial evidence.

The ALJ also cited to Dr. Griffite findings in supprt of the ALJ's
determination. Ifl. at 28.) On September 10, 201By. Griffith, a state Disability
Determination Services medical consultasampleted a physical RFC assessment |of
Plaintiff. (Id. at 87-108.) Dr. Griffith ssigned a “Durational SED RFC.Id( at 102.)
The ALJ noted Dr. Griffith opined that Plaiifi could sit “up to 6-hours” and stand “ug
to 3-hours in a normal workday.fd{ at 28.) However, the ALJ did not cite to specif|c
objective findings supporting DiGriffith’s opinions, instead merely stating that Df.
Griffith’'s “assessments are generally dstent with the evidence of record.1d()

Notably, Dr. Griffith’s medtal assessment was not basedtreating experience or @

P-4

personal examination of Plaintiff, but ratrear a partial review of the recordld

Finally, the ALJ rejected D Kelly’s opinions because “tgeare . . . so restrictive,
that [Plaintiff] would be virtually beddden if they were to be acceptedld.(@at 29.) The
Court does not find thiseason specific and legitimata supported by substantial
evidence. The ALJ does not explain whg timitations opined by DiKelly should not
be given controlling weight, justecause they are significant.

In sum, the Court finds that the ALJiléal to provide specific and legitimate
reasons supported kyubstantial evidence for rejecting Dr. Kelly’s opinio@sarrison
759 F.3d at 1012. In particular, the Adi not specify how the longitudinal objectivy

1%

findings conflict with Dr. Kelly’'s assessmemwf Plaintiff’'s functional limitations, or
explain why her interpretation of the meai record evidence isorrect, while Dr.
Kelly’s is not. Embrey 849 F.2d at 421-22. For thadgoing reasons, the Court finds
that the ALJ erred by rejecting Dr. Kelly’s opinions.
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b. Plaintiff's Symptom Testimony

Plaintiff also argues the ALJ committedrimdul legal error by rejecting Plaintiff's
symptom testimony in the absence otal and convincing reasons supported
substantial evidence. (Doc. 38623—-26.) The Court agrees.

I. Legal Standard

An ALJ engages in a two-step anadyso determine whether a claimant’
testimony regarding subjective ipaor symptoms is credibleGarrison 759 F.3d at
1014-15 (citingLingenfelter 504 F.3d at 1035-36). “Firsthe ALJ must determine
whether the claimant has presented dbjec medical evidence of an underlyin
impairment ‘which could reasonably be exgecto produce the pain or other sympton
alleged.” Lingenfelter 504 F.3d at 1036 (quotirunnell v. Sullivan947 F.2d 341, 344
(9th Cir. 1991) (en banc)). €hclaimant is not requiretb show objective medical
evidence of the pain itself @f a causal relationship between the impairment and

symptom. Smolen 80 F.3d at 1282. Insad, the claimant must only show that 3

objectively verifiable impairment “could reasably be expected to produce his pain.

Lingenfelter 504 F.3d at 1036 (quotirgmolen 80 F.3d at 1282kee also Carmickle v.
Comm’r, SSA533 F.3d 1155, 1160-61 (9th Cil0(B) (“[R]equiring that the medical

by

the

AN

impairment ‘could reasonably bexpected to produce’ pain or another symptom .|. .

requires only that the causal relationship a reasonable inference, not a medica

proven phenomenon”).

Second, if a claimant shows thahe suffers from an underlying medical

impairment that could reasonglile expected to produce her pain or other symptoms,
ALJ must “evaluate the intensity and petesice of [the] symptoms” to determine ho
the symptoms, including pain, limthe claimant’sability to work. See20 C.F.R. §
404.1529(c)(1). General asserts that the claimant's testimony is not credible 4
insufficient. See Parra v. Astrye481 F.3d 742, 750 (9th Cir. 2007). The ALJ mu
identify “what testimony is not crediblend what evidence undermines the claiman

complaints.” Id. (quotingLester 81 F.3d at 834).

-10 -
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explained failure to seek treatmt or to follow a prescribedourse of treatment; and (3
the claimant’s daily activities."Smolen 80 F.3d at 1284see Orn 495 F.3d at 637-39.
The ALJ also considers “the claimant’s neaecord and obsertians of treating and
examining physicians and other third partiegarding, among other matters, the nature,
onset, duration, and frequency of the claatfsasymptom; precipitating and aggravating
factors; [and] functional restrictioraused by the symptoms . . . Smolen 80 F.3d at
1284 (citation omitted).

At this second step, the ALJ may aej a claimant’s testimony regarding the
severity of his or her symptoms only ietALJ “makes a finding of malingering based an
affirmative evidence,Lingenfelter 504 F.3d at 1036 (quotirigobbins 466 F.3d at 883),
or if the ALJ offers “clear and convincingagons” for finding the claimant not credible.
Carmickle 533 F.3d at 1160 (quotinigngenfelter 504 F.3d at 1036). “The clear an(

e

convincing standard is the most demandmgjuired in SocialSecurity Cases.
Garrison, 793 F.3d at 1015 (quotingoore v. Soc. Sec. Admir278 F.3d 920924 (9th
Cir. 2002)).

ii. The ALJ erred in rejecting Plaintiff's symptom testimony.

Here, the ALJ found thaPlaintiff's medically deternmable impairments could
reasonably be expected to sauhe alleged symptoms. RAat 26.) However, the ALJ
found Plaintiff's “statements concerning timensity, persistencend limiting effects of
these symptoms are not eaty credible . . . .” If.) The ALJ did not make an
affirmative finding of malingering. Thereforthe ALJ was requiretb provide clear and
convincing reasons supporteg substantial evidence for rejeng Plaintiff's testimony
regarding the severity of her symptoms.

The ALJ found Plaintiff's“testimony to be not whot credible” because (1)

-11 -
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“Plaintiff left her last employment becauseesivas laid off,” (2) Plaintiff's “testimony
that she needs to nap5 hours per day also does ragipear to be supported by th
longitudinal medical evidence, is not medicallgcessary, and is entirely subjective,” (
Plaintiff's “spinal impairment and symptomsveabeen treated conservatively with or

[1H

medications, as well as epidural injectidn§4) Dr. Brian Briggs' examination *“is
probative in showing that [&ntiff's] knee impairment wasubstantially less significant
in limiting [Plaintiff's] ability to stand or walk than she dhalleged during the hearing,’
and (5) the medical evidence generally does show that her impairments have be

totally work preclusive. I{. at 27-28).

The Court finds the ALJ failed to prale clear and convincing reasons supported

by substantial evidence for discounting Plaintitestimony. First, the fact that Plaintiff

was laid off from her last job does not urzlg her credibility regarding her symptom
occurring after that time.See Dodrill v. Shalalal2 F.3d 915, 91§9th Cir. 1993).

Second, the ALJ inaccuratelyaggs Plaintiff’'s testimony, which did not indicate she w

napping for four to five hours per dayld.(at 27, 51-52.) Rather, Plaintiff testified thTt

her doctor instructed her t@ on her couch with a pillownderneath her knee and ank
to elevate them, and shees this intermittentljor four and half to five hours a dayld(
at 43, 51-523% More importantly, the ALJ fails tsufficiently speci§ what evidence
undermines Plaintiff's testimony. Id; at 27-29.) Althoughthe ALJ provides a
discussion of the medical ieence (outlined above), stailed to explain, by linking
specific evidence to Plaintiff'eestimony, why she discowett Plaintiff's credibility. See
Burrell v. Colvin 775 F.3d 1133, 1137 (9tir. 2014) (“The ALJ’s decision then drifts
into a discussion of the medil evidence; it provides neeasonsfor the credibility
determination.” (emphasis in original)).

Third, an ALJ may infer that a claimés “response to conservative treatme

undermines [a claimant's] reports regaglirthe disabling nature of his pain.

~ ® Notably, Defendant’s Brief does not attgt to support the ALJ’s treatment 9
this testimony. $eeDoc. 26.)

-12 -
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Tommasetti v. Astryé33 F.3d 1035, 104(®th Cir. 2008). Howeer, the Ninth Circuit
has indicated that at least some of theatiment Plaintiff received for her physica
impairments (injections) may not be conservati®e Garrison759 F.3d at 1015 (“we
doubt that epidural steroid shots to the neck and lower back qualify as ‘consery
medical treatment”).

Fourth, the ALJ opined that Dr. Briggs’s medical exathon report “is probative
in showing that [Plaitiff's] knee impairment was substaaly less significant in limiting
[Plaintiff's] ability to stand omwalk, than [Plaintiff] had keged during the hearing.”Id.

at 28.) The Court rejects discounting Plditgticredibility on this basis for three reasons:

(1) Dr. Briggs's medical examination is not in the administrative record; (2) Plaint
alleged onset date is after Dr. Briggs'sdical examination; and (3) the ALJ did ng
discuss Dr. Briggs’s findings with specificityld(at 28; Doc. 25 at 4, n. 6.).

Finally, the ALJ's general assertion thslie discredited Plaintiff's testimony
because the alleged extent of her impammere shown by thmedical evidence is

insufficient. Although the lackf supporting medical evidea cannot form the sole basi

for discounting pain testimony, it is a facttirat the ALJ can consider in his or he

credibility analysis. See Rollins v. Massanai261 F.3d 853, 857 (9tGir. 2001) (while

subjective pain testimony cannot be rejectad the sole groundhat it is not fully

corroborated by objective medicalidence, the evidence isllsa relevant factor in

determining the severity of the claimant’'srpand its disabling effects). Here, the AL
cited to some medical evidenagarding Plaintiff’'s impairmas. However, as discusse
above, the ALJ failed to specify how thatedical evidence specifically undercuf
Plaintiff's credibility.

In sum, the Court finds the ALJ’'s geneegasertions that Plaintiff's testimony i
not credible are insufficienAstrue 481 F.3d at 750 (“The ALmust provide ‘clear and
convincing’ reasons to reject a claimantsubjective testimony, by specifically
identifying ‘what testimony is not credible dinvhat evidence undeines the claimant’s

complaints.™) (quotingLester 81 F.3d at 834). The ALJdlinot explain how Plaintiff's
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testimony is not credibleld. Accordingly, the Court finds the ALJ erred by failing t
provide clear and convincing reasons supgabrby substantial evidence for rejectin
Plaintiff's symptom testimony.

IV. Remand for further proceedings is appropriate here.

Having determined that the ALJ erréde Court must vacate the Commissionel
decision. The remaining issuer fime Court is whether to remand this matter for an aw
of benefits or for further proceedings. chua determination is within the Court’
discretion. Smolen 80 F.3d at 1292.

“When an ALJ’'s denial of benefits isot supported by threcord, the propern
course, except in rare circumstances,tasremand to the a&mcy for additional
investigation or explanation.Hill v. Astrug 698 F.3d 1153, 1162 (9th Cir. 2012
(quotation omitted)see alsarreichler, 775 F.3d at 1101 (notirthat a remand for further
administrative proceedings is generallyefus where the record has not been ful
developed, there are outsthng conflicts and ambiguitse to be resolved, or the
presentation of further evidence may “prardightening.”). The Cart applies the credit-
as-true rule to determine thatclaimant is disabled and entitled to an award of bene
only if there are no “outstandirigsues [in the record] that msiube resolved” and “it is
clear from the record #t the ALJ would be required to find the claimant disabled w
[the improperly reje@d] evidence creditedHarman v. Apfel211 F.3d 11721178 (9th
Cir. 2000). However, a “claimant is not entitléo benefits under the statute unless t
claimant is, in fact, disabled, no matter how egregious the ALJ’s errors maStiaiss
v. Comm’r, Soc. Sec. Admig35 F.3d 1135,1138 (9th Cir. 2011).

The Court has considered the record aghale, weighing bottihe evidence that
supports and that which detracts from the ALJ’'s conclusions. The Court finds tha
record contains evidentiaryuwflicts discussed above thaquire further evaluation by
the ALJ. The Courtvill therefore remand this caserfturther proceedings and a ney

decision. On remand, in addition to reevéhmthe evidence and taking new testimon
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the ALJ should accept any additional medical evigeinto the recorthat exists for the
period at issue.

Accordingly,

IT IS ORDERED that the Commissioner’s decisi@vacated and this matter i
remanded to the Commissioner farther administrative proceeds consistent with this
Order.

IT IS FURTHER ORDERED that the Clerk of the GQwt shall enter judgment
accordingly and terminate this case.

Dated this 30th daof March, 2016.

NE

Honbrable Johrt Z. Bde
United States Maistrate Jude
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