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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Farm Bureau Properi§ Casualty Insurance No. CV-15-00446-PHX-DGC
Company,
ORDER

Plaintiff,
V.
Hewlett-Packard Company, et al.,

Defendants.

Plaintiff Farm Bureau Property & Caalty Insurace Company (“Farm Bureau”)
filed this lawsuit in state court on Octobe2®14. Doc. 1-1 at 20n February 13, 2015,
Farm Bureau served process by certifiedl ma Defendant Hewlett-Packard Compan
Doc. 1-1 at 28. Hewlett-Packard removed ¢hse to this Court, and has filed a motic
to dismiss for insufficient service of proced3oc. 7. The Court will deny the motion.
1. L egal Standard.

“A federal court does not have juristion over a defendantnless the defendan
has been served properly[.Pirect Mail Specialists, Inc. vEclat Computerized Techs.
Inc., 840 F.2d 685, 688 (9th ICi1988). A defendant may alenge the sufficiency of

service of process under Federal Rule ofilGivocedure 12(b)(5). In cases removed

federal court from state court, “[tlhe issuetloé sufficiency of service of process prior 1o

removal is strictly a state law issue[.l’ee v. City of Beaumqrit2 F.3d 933, 936-37 (9th
Cir. 1993),overruled on other groundsy Cal. Dep’'t of WateRes. v. Powerex Corp.
533 F.3d 1087 (9th Cir. 20083ge alsa28 U.S.C. § 1448. Oa motion to dismiss for
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insufficient service of process, a federal ¢@pplies state law whethe service occurred
before removal, but was defective for reasensh as being past a state-law deadliy
See Beecher v. Wallgc@81 F.2d 372, 373 (9th Cir. 1968ge also Wallace v. Microsof
Corp, 596 F.3d 703, 706-07 (10th Cir. 201®omo v. Gulf Stream Coach, In@50
F.3d 1119, 11222(7th Cir. 2001).
1. Analysis.

Hewlett-Packard first argues that Farmr&au’s service of process was defectiy
because it was completed 129 days after FAureau filed its coplaint. Under the

Arizona rules,

If service of the summons and comiptais not made upon a defendant

within 120 days after thiling of the complaint, te court . . . shall dismiss

the action without prejudice as that defendant adirect that service be

effected within a specifietime; provided that ithe plaintiff shows good

cause for the failure, the court shalktend the time for service for an

appropriate period.
Ariz. R. Civ. P. 4(i). Under this rule, @urt must extend the tenfor service upon a
showing of good cause, and may in itsadetion extend the time for service absen{
showing of good causeMaher v. Urman 124 P.3d 770, 774 (Arit. App. 2005). “In
order to show good cause to extend time fovise, a plaintiff must demonstrate he g
she exercised due diligence igifg to serve the defendantld. at 775 (citingSnow v.
Steele588 P.2d 824, 825 (Ariz. 1978)).

An extension of time for service of pr@seis appropriate here. Farm Bureau h

produced e-mails showing thtite parties’ lawyers had discussed the service of pro¢

issue. Before filing the complaint, Farm Bureau's lawyer asked Hewlett-Pack
lawyer whether he could accept service. cD6-2 at 2. Hewlett Packard’s lawye
responded “Let me ask HP and | will get backyou” (Doc. 9-3 at 2), and then neve
followed up on the issue.Farm Bureau argues that it reasonably relied on Hewl
Packard’s representation and therefore exuydailed to serve process within the 12(
day deadline. Without deciding whetherrfRaBureau has showgood cause for an

extension, the Court finds that a discretignaxtension is appropriate. Service (
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process was only nine days late, Hewleitk@ad was well aware of the lawsuit, and
Farm Bureau has provided somplanation for its tardiness.

Hewlett-Packard next argues thatrifa Bureau’s method of service was
ineffective. Farm Bureau served Hew#Packard by sending a summons and the

complaint to Hewlett-Packarsl’statutory agent in DelawareDoc. 1-1 at 24-28. The

documents were sent by certified mail and Hewlett-Packard’s statutory agent signed al

returned a receiptld. This method of service germitted by the Arizona rules:

When the whereabouts of a party outditke state is known, service may be
made by depositing the summons andappycof the pleading being served
in the post office, postage prepaid,b® sent to the person to be served by
any form of mail requiring a signeghd returned receipt. Service by mail
pursuant to this subpart and the ratthereof may be made by the party
procuring service or by that ﬁarty’ﬂ@mey. Upon returnhrough the post
office of the signed receipt, the serviparty shall file an affidavit with the
court stating (I) that the party being\e is known to be located outside
the state, (2) that the simons and a copy of thegalding were dispatched
to the party being serve3) that such papers wene fact received by the
party as evidence by theceipt, a copy of which shall be attached to the
affidavit; and (f4) the datef receipt by the party loey served and the date
of the return of theeceipt to the sender.

Ariz. R. Civ. P. 4.2(c).Farm Bureau’s service by certified mail complied with this rule.
SeeDoc. 1-1 at 24-28.

Relying on Rule 4.1(i), Hewlett-Packaasigues that when a foreign corporatign
has a statutory agent in Arizona, servicgmfcess may not be made on a statutory agent
outside of Arizona. Under R 4.1(i), service of prmess on a domestic or foreigh
corporation “shall be effectdaly delivering a copy of the sunams and of the pleading ta
a partner, an officer, a managing or generanagor to any otheagent authorized by
appointment or by law to recaservice of process[.]” AriR. Civ. P. 4.1(i). Hewlett-
Packard argues that because Rule 4.1 isruth@eheading “Service of Process Within

Arizona,” the Court should construe Rule 4.Hs requiring service on a statutory agent

1 The Court is unaware of an Arizomase that addresses whether the 120-glay
deadline may be extended retroactively. ddéfal courts have found that the federgal
deadline may be so extendeddann v. Am. Airlines324 F.3d 10881090 (9th Cir.
2003). Because the Arizona Rudesubstantively identical tthe federal rule, the Court
finds that the Arizona deadline snhe extended retroactively.
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in Arizona when suchn agent exists.

The Court finds Hewlettdtkard’'s argument unconvincing.he rule does not say
that if a corporation has a statutory agenfrizona, a party mapot serve process on 3
statutory agent outside of Arizona. Furtherm Rule 4.2(c) explity allows service by
certified mail on a statutory agent in anotl@te, and the Court will not read the tw
rules as being in conflictSee State v. Raz888 P.2d 1119, 112®@riz. Ct. App. 1999)
(“We must endeavor . . . to construe apptyeconflicting statutesn a way that gives
effect to all.”). The Court finds that Farm Bureatssrvice of process by certified ma
under Rule 4.2(c) waappropriate.See also Barlag v. Valenting110 P.3d 371, 377-78
(Ariz. Ct. App. 2005) (finding that thimethod of service safied due proces$).

IT ISORDERED that Defendant Hewlett-Packardisotion to dismiss (Doc. 7) is
denied. The deadline for service on Hewlett-Paxkis retroactivelgxtended, and Farm
Bureau’s service of procesm February 13, 2015 (Doc. 11-at 24-28) satisfies the
service-of-process requirement.

Dated this 15th day of May, 2015.

Nalb ottt

‘David G. Campbell
United States District Judge

% Hewlett-Packard also argues that smvof process by certified mail is not
valid method of service. Theases that Hewlett-Packard sitéhlowever, do not stand fo
this broad proposition. Ragh the S|mp!?/_ hiol that in certaincircumstances undef
federal or local rules, servitxy certified mail is ineffective.

-4 -

(o]

RSN




