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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Roosevelt Irrigation Distrig No. CV-15-00448-PHX-JJT
Plaintiff, ORDER

V.

United States of Americat al,

Defendants.

At issue are the followingnotions: Defendants and Qaterclaimants Salt River
Project Agricultural Improvement and PowBistrict (“the District”) and Salt River
Valley Water Users’ Association’s (‘¢hAssociation”) (collectively “SRP*)Motion for
Partial Summary Judgment (Dd08, SRP MSJ), to which Bendants the United Stateg,

Department of Interior, and the Bureau of Reclamation (collectively, “Federal

Defendants”) filed a Response Support (Doc. 110, e Def. Resp.), the Plaintiff
Roosevelt Irrigation District (“RID”) fileda Response (Doc. 17&ID MSJ), and SRP
filed a Reply (Doc. 187, SRReply), which the Federal Defdants joined (Doc. 189,
Fed. Def. Reply Joinder); RID’s Motionréartial Summary Judgment (Doc. 170, RID
MSJ), to which SRP filed a Responseof(D 207, SRP Resp.Which the Federal
Defendants joined (Doc. 209, Fed. Def. Relmnder), and to which RID filed a Repl
(Doc. 225, RID Reply).

T~

1 As a threshold matter, because thesdciation and the District filed theif
briefing jointly, the Court refers tinem collectively aSRP throughout.
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The Court heard oral argument ore tiMotions for Summg Judgment on
August 31, 2017. Subsequently, the Cowgtjuested that the parties submit briefir
addressing this Court’s subject matter gdiction should it deterime that the Warren
Act does not govern the contracts at isg®c. 262), to which the parties filec
supplemental briefing (Doc. 26RID Suppl. Br.; Doc. 266-ed. Def. Suppl. Br.; Doc.
267, SRP Suppl. Br.).

For the reasons that follow, theo@t denies SRP’s Motion for Summar
Judgment. The Court further grants in @art denies in part RID’s Motion for Summar
Judgment.

l. BACKGROUND

Put simply, the matter before the Cotatlay concerns thegits and obligations
of the parties under agreements entered ligtthe Association @hRID in 1921, 1927,
and 1950 (collectively, “Cdracts at issue”). The procedlihistory has woven betweel
multiple state and federal actions. RID fifééd an action in Macopa County in the
Superior Court of Arizona to determine whet the Contracts assue provided RID a
permanent water supply (the “State Go#iction”). The Superior Court, however

dismissed the action, finding that the United States was an indispensable party

Arizona Rule of Civil Procedure 1®oosevelt Irrigation Dist. v. Salt River Valley Waté

Users Ass'nCV2014-008706 (Ariz. Super. Ct. dissed Oct. 31, 2014). The Superic
Court directed RID to bringuit in Federal District @Qurt, which it did by filing the
pending declaratory action, naming the Asabeon, the District, the United States, th
Department of the Interior, and the Bau of Reclamation as defendants. R
simultaneously brought an actifor quiet title against the UnitieStates (the “Quiet Title
Action”). See Roosevelt Irrigation District v. United Stat&S-cv-00439-JJT (D. Ariz.
filed Mar. 11, 2015).

RID’s Complaint in this case sought theeth following judicial declarations with

respect to the Contracts at issue: (1) tRAD’s right to pump groundwater from its Eas

Side Wells and to transport that water foe wgthin the District does not terminate . .|.
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on or after October 26, 2020";)(2hat pursuant to A.R.S. § 45-494, RID’s right to pun
groundwater from its East Side Wells andttansport that watefor use within the

District does not terminate on or after October 26, 2020”; and (3) “that there are no

impediments to RID’s continued pumping tfe East Side Wells and the right to

transport that water for use within the Dist on or after October 26, 2020.” (Doc. 1
Compl. at 14.)

Concurrently with its Compint, RID filed a Motion toDetermine Jurisdiction in
this Court. (Doc. 3, Mot. tDetermine Juris.) Therein, RIDgured that thiourt lacked

jurisdiction to adjudicate the contractualplite because the Contracts at issue were

Reclamation contracts and because the Urftiiades has sovereign immunity. (Mot. o

Determine Juris. at 7.) The ied States filed an additionislotion to Dismiss and joined

in RID’s Motion as to the sead part, arguing that this @Qd lacked jurisdiction on the

basis of sovereign immunity. (Doc. 32, UNBot. to Dismiss at 3-5.) SRP then answered,
adding its own counter-claimegainst RID. (Doc34, SRP Answer.) In particular, SRP
sought judicial declaratiorthat (1) “[tlhe 1921 Agreemends supplemented, is a Warren

Act contract and is subject to the requiretseand restrictions of the Warren Act”; an
(2) that the “1921 Agreememtoes not exist in perpetuitgnd expires in 2020, 2024
2026, or after a reasonable term.” (SRP Assat 41-47.) This Qot then found that,

based on the allegations and information keefi, 43 U.S.C. § 390uu applied to th’e
g

parties, as the contracts were executed puatsoa-ederal reclamation law, thus waivin
the United States’ sovereign immunity.(Doc. 57, Order.) Acadlingly, the parties
proceeded to discovery.

On October 24, 2016, SRP filed its tm for Partial Summary Judgment o

Count One of its Counterclaigeeking a determination “wheththe 1921 Agreement . .

was authorized, entered into, and approved byScretary of the Interior [] pursuant tp

% The Court’s findings and conclusionstime Order on the Motion to Determin
Jurisdiction were based on the posture ofcdme and the evidenceadlable at that time.
Thus, to the extent that any findings or conclusions in that order are inconsisten
those within this Ordethis Order governs.

-3-

leg:

not

d

)

11%

[ Wit




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

the Warren Act.” (SRP MSJ at 2.) Subsequently, RID filed its own Motion for Partial

Summary Judgment on the cfe in its Complaify in addition toCounts One, Two,
Three, and Four of SRP’s Quaterclaim. (RID MSJ at 2.)

A. Formation of the Salt River Valley Water Users’ Association and
Construction of the Salt River Project

In 1902, Congress passed the Reclamna#ict, a comprehensive statute design
to promote the irrigation and developmentaofl lands in the Western United States |
making federal loans available for the doustion of water storage and distributio
projects.See43 U.S.C. 88 371-61dhe following year, a corlgmerate of land owners
in the then-Territoryf Arizona banded together tocorporate as The Salt River Valle)
Water Users’ Association. (Doc. 109-2, SRP Separate Statement of Facts (“SRP S
Ex. 1 1 8.) The organization was designed, irt,ga allow it to enter into contracts tc
secure the aid of the Unite&tates—under the Reclan@ti Act—in constructing dams,
reservoirs, canals, or other works to allowttee distribution and delivery of water to th
lands of Association shareholders. (Dd€9-2, SRP SSOF, Ex. 3 at 2, § 2.) Tt
following year the organization would entesuch an agreemerpursuant to the
Reclamation Act, contracting thi the United States for the construction of the Salt Ri
Federal Reclamation Project (the “1904 Qaat’). (Doc. 109-2, SRP SSOF Ex. 2.)

In exchange for the construction wfigation works alog the Salt River, the
Association agreed that the@etary of the Interior wodlapprove certain Associatior
actions and processes, including adoptiorutds and regulations émcerning the use of]
water by its [the Association’s] sharehaisleand concerning thadministration of the
affairs of the Association, to effectuallyarry out and promote the purposes of
organization, within the provisions of saidticles of Incorporation.” (Doc. 109-2, SRH
SSOF Ex. 2 § 8.) The 1904 Coadt also provided that ¢hrights of the Association
members “are to be defined and determiaad enjoyed by and under the provisions
the said Act of Congress [Reclamation Aatplaof other Acts oCongress on the subjeg
of the acquisition and enjoyment of the righd use water.” (Doc. 109-2, SRP SSOF H
2 1 10.) Lastly, the 1904 Contract obligatbe Association to follow any “rules ang
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regulations for the administration of theater to be supplied from said propose
irrigation works” that the Secretary of th&erior approves and pmulgates. (Doc. 109-
2, SRP SSOF Ex. 2 { 11.) After completihg Roosevelt Dam, Reclamation continug
to operate the Project for severabys. (Doc. 109, SRP SSOF | 5.)

In 1917, the United States and the Asation entered into aadditional contract
(the “1917 Contract”) to aplement the parties’ 1904 Coatt. (Doc. 109-2, SRP SSO¥

Ex. 5.) As such, the 19 Contract provided that the @8 Contract “shall not be held of

deemed in any wise to be affed changed or abrogated..except . . . by the expres
terms of this agreement or by reason ofciorecilable inconsistencies.” (Doc. 109-2, SR
SSOF Ex. 5 T 2.) In exchander certain concessions by the Association, the Unii
States agreed to “turn over and vesttle [] Association, the care, operation, an
maintenance of the irrigations works knowntlas Salt River Project.” (Doc. 109-2, SR
SSOF Ex. 5 1 3.) In additiothe 1917 Contract contained axpress provision requiring

that the Association “make no substantial chaingany of the said works, without firs]
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having obtained the consent thereto be expressed in writing, of the Secretary of the

Interior.” (Doc. 109-2, SRBSOF Ex. 5 | 6.) 11917 Contract, however, permitted th
Association to “construct additional worksitt own cost” without approval as long a
those additions did not “impawr diminish the present effency or adegacy of the
project.” (Doc. 109-2, SRP SSOF Ex. 5 1 6.)

In 1937, the Associationwith the approval of the&Secretary of the Interior,
contracted with the newly formed SaltvRr Project Agricultural Improvement ang
Power District (“the District”) to transfekssociation property to the District. (Doc. 10¢
2, SRP SSOF Ex. 6.) Under ttegms of the 1937 Contract, the Association continued
operate the Project as aneag of the District. (Doc. 109, SRP SSOF Ex6 § 11.) The
Association and the Distri@mended the 1937 Contract 1949, with approval of the
Secretary, to allow the Distritd operate the Project eldctl system and dams upstrea
from the Granite Reef Dam. (Doc. 109€RP SSOF Ex. 6.) The Association and t

District continue to operate this manner to this day.
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B. Waterlogging Issues orAssociation Lands
Soon after the execution tife 1904 Contract, water dp@n flowing to Association

lands. However, the water meant to be arbdo the arid lads of Association
shareholders soon became nuisance. (Od@9, SRP SSOF { 11, Doc. 171, RI
Amended Separate Statement of Facts (“RIDB$  2.) By the late 1910s and into th

1920s, Association lands became waterlogtf@@atening the viability of farming on the

lands within.See Brewster v. Salt Rivealley Water Users’ Ass;i229 P. 929, 931-32
(Ariz. 1924); (Doc. 109, RID SSOF { 2, Ddc/1, SRP SSOF § 11.) The Association,

its own expense, began ialling a pumping sysin and sinking wells on Associatiol

land to remove excess water from the gro8ek idat 932; (Doc. 109, SRP SSOF | 1R

Doc. 171, RID SSOF | 3.) Intending to redute cost to its own shareholders, tl
Association soon after began contracting oet tight to remove water to third partie
located west of Association lasidDoc. 109, SRP SSOF { 13).

In June 1920, the Association entereid iane such agement with A.A. Carrick

and Frank J. Mangham (“C&M”) for the drainiraj portions of Association lands (thg

1920 Contract). (Doc. 109-2, SRP SSOF EX| 13.) Under the terms of the contrag

C&M agreed to install pumpg equipment, canals, ditcheand other works necessar
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for draining portions of Association landmd in exchange were permitted to pump and

use water from Association lands. (Doc. TBSRP SSOF Ex. 7 {)IThe parties later
supplemented the origath1920 contract, adding provisiottsensure com@nce with the

Warren Act of 1911. (Doc. 109-2, SRP §S@x. 13 at 1-2.) C&M then assigned it
interest in the 1920 Agreemnt to the Carrick & Magham Agua Fria Lands anc
Irrigation Company (“C&MAFLIC”).(Doc. 109-2, SRP SSOF Ex. 14.)

C. The 1921 Contract
On August 25, 1921, ¢h Association and C&MAFLIC entered into a ne

agreement for the provision efater (the “1921 Contract”). (Doc. 109-2, SRP SS(
Ex. 4.) The 1921 Contract, however, con&l an express provision preventing it fro

going into effect until the Seetary of the Interior issuehis approval. (Doc. 109-2, SRH
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SSOF Ex. 4 at 19.) The Secretary subsequesdlyed his authorization on October 2
1921, and the contract wentoneffect that day. (Doc. 802, SRP SSOF Ex. 4 at 19.
Despite the Secretary’s authorization, howetres,terms of the contract dictated that tf
agreement was “by and betw8eC&MAFLIC and the Assoation. (Doc. 109-2, SRP
SSOF Ex. 4 at 1.) The 1921 Contract camgdi a further provision through which C&M
agreed that “all water received by it undéis agreement shall be distributed ar

apportioned only in compliance with those provisionthef[Warren Act] . . . which limit

the use of waters pumped frddnited States Reclamationr8ee Projects to 160 acre$

for any one land owner.” (Dod09-2, SRP SSOF Ex. 4 &1.) Despite this, the 1921
Contract does not contain any aduati@l references to the Warren Act.
Paragraph 9 of the 1921 Contract furtpeovided that C&MAFLIC “agree[d] to

operate said pumps, wells, . . . and otherkeaonstructed and installed by it, for the

term of ninety-nine (99) years.” (Doc. 129-SRP SSOF Ex. 4 at 8-9.) The contrg
mentions a 99-year period ane additional place, requirirthat the Association “agree
that it will furnish and selto the Company [C&MFLIC] and the Cmpany agrees to
purchase during a period of §@ars, all electric powewhich may be necessary fo
pumping water . . . .” (Bc. 109-2, SRP SSOF Ex. 4 at 4-5.) C&MAFLIC wou
subsequently assign its interest in the 1@&htract to RID—the party before the Cou
today—in July 1923. (Doc. 168, SRP SSOF Ex. 15at 1.)

D. The 1927 Amendments
In 1927, the Associatioand RID woudl enter into an adiibnal agreement (the

“1927 Amendment”) to modify the terms tife 1921 Contract. (Doc. 109-2, SRP SS(
Ex. 16.) The Secretary of thetémior would then approve the agreement on February
1927, after which the 1927 Aendment entered into effect. (Doc. 109-2, SRP SSOF
16 at 14.) Despite making a number of alierss to the 1921 Cordct, the language of
the 1927 Amendment expressly provided that dhiginal contractshall remain in full
force and effect, except as altered anckatied by this supplemental agreement.” (Dg
109-2, SRP SSOF Ex. 16 at 13-14.) Ire tavent of a conflict between the tw
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documents, however, the “terraad conditions” of the 192&mendments were deeme
to govern. (Doc. 109-2, SRP 66 Ex. 16 at 13-14.)

E. 1950 Amendments
Disagreements between the Associatioth RID would soon follav, as the parties

engaged in a dispute over the amount of wtat could be pungmd under the terms of
the 1921 Contract and 192mendment. (Doc. 109, SRP 6B | 51; Doc. 171, RID
SSOF { 126.) The dispute between the parties soon escalated with the Associatio
suit against RID in the Mamapa County Superior Court fBeptember 1945. (SRP SSO
1 51; RID SSOF 1 126.) On May 31, 195@ thssociation and RID would enter into
settlement agreement (the “IPBmendment”) to settle thes&ociation’s claims in the
1947 lawsuit. (Doc. 109-2, SRP SSOF Ex. 17.)

Finally, in the 1980s, a series of disgiover the water rights of the Salt Rive

Pima-Maricopa Indian Community (“théommunity”) broke out amongst water-right

holders in the Maricopa Counéyea. In an effort to settthese disputes, Congress pass

the Salt River Pima-Maricopa Indian CommntynVater Rights Settlement Act in 1988.

Pub. L. 100-512, 102 Stat. 2549 (1988)thAugh the Act was designed primarily t
settle pending state and Fedeliagation to determine theextent and nature of the

Community’s water rights, Section 6(a) oktAct additionally “ratified, confirmed, and

declared to be valid” the 1921 Contrdmtween the Association and C&MAFLIC—

along with the 192and 1950 Amendmentkl. The parties continue to dispute the terr
of that ratified contract before the court today.
Il. LEGAL STANDARD

Under Rule 56(c) of the Federal RulgsCivil Procedure, summary judgment i
appropriate when: (1) the movant shows ttiere is no genuine dispute as to a
material fact; and (2) afteretving the evidence most favorably to the non-moving pa
the movant is entitled to prevail asmatter of law. Fed. R. Civ. P. 56elotex Corp. v.
Catrett 477 U.S. 317, 322-23 (198&jsenberg v. Ins. Co. of N. An@15 F.2d 1285,
1288-89 (9th Cir. 1987). Underishstandard, “[o]nly disputesver facts that might affect
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the outcome of the suit under governing [substantive] law will properly precludg the

entry of summary judgmentAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986)
A “genuine issue” of material ¢ arises only “if the evidere is such that a reasonable
jury could return a verdict for the nonmoving party’’

In considering a motion for summary judgmethe court must regard as true the
non-moving party’s evidence, iiffis supported by affidavitsr other evidentiary material.
Celotex 477 U.S. at 324Eisenberg 815 F.2d at 1289. Howewndhe non-moving party
may not merely rest on its pleadings; it musiduce some significant probative evidengce
tending to contradict the awing party’s allegations, thdrg creating a material questiof

of fact. Anderson477 U.S. at 256-57 (holding thiie plaintiff must present affirmative

—

evidence in order to defeat a properly supported motion for summary judgiFiestt);
Nat'l Bank of Ariz. v. Cities Serv. C@91 U.S. 253, 289 (1968).

“A summary judgment motion cannot befekted by relying dely on conclusory
allegations unsupporteloly factual data."Taylor v. List 880 F.2d 10401045 (9th Cir.
1989). “Summary judgment musé entered ‘against a paxigho fails to make a showing
sufficient to establish the exénce of an element essentialthat party’s case, and on
which that party will bear #hburden of proof at trial.United States v. Carte®06 F.2d
1375, 1376 (9th Cir. 1990) (quoti@plotex 477 U.S. at 322).

lll.  ANALYSIS

SRP moves for summary judgment aRi®’'s Complaint, in addition to Count
One of its counterclaim. RID, in turn, mes for summary judgment on its offensive
claims, as well as Counts One through FotirSRP’s counterclaim. The Court first
addresses the pending Motions on RID’s Claamp, before movingto the parties’

arguments regarding SRP’s counterclaims.
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A. RID’s Claims
RID moves for summary judgment on itsro@omplaint, and the Court address¢

its Motion and SRP’s Motionomjunctively in that respecét.

1. Count I: Contractual End Date
RID asserts that it is entiledo summary judgment as to the term of the contrac

as amended—between RID and SRP. (RIDJM& 9-17.) Namelyit argues that no
genuine dispute of materialdiaexists as to RID’s rights under the Contracts at is!
beyond October 26, 2020. SRP on the oth@nd, argues that the Contracts had
express 99-year term when iitially went into effect, and #i this term has never bee
modified. (SRP Resp. at 17-28.)

At the core of this matter, the partiesSplte is over the intpretation of the 1921
Contract, the 1927 Amendmeihe 1950 Amendménand the Warren Act. In addition
to copies of the Contractsiasue, the parties have submitted numerous statements o
and exhibits dating back to 1904. This delujelocuments necessitates that this Co
determine what, if any, extisic evidence it may consider when determining the terms
the Contracts at issue.

Federal law governs thetarpretation of contracts wehe the United States is i
party. Mohave Valley Irrigation & Drainage Dist. v. Nortp244 F.3d 11641165 (9th
2001). As such, federal law $draditionally governed the terpretation of reclamation
contracts’ See, e.g.id; Klamath Water Users Protective Ass'n v. Patterse®4 F.3d
1206, 1210 (9th Cir. 1999). When interpreting contractsjrts may look to genera

® Although SRP has indicated that seeks summary judgment on RID’
Complaint, it does so by ardrough its arguments as to Count One of its counterclg
Thus, with respect to the length of the cant, the Court only construes RID to hav
moved for summary judgment.

_ * The parties do not appear to digputhe choice of law governin% the
interpretation of the contracts at issuSe¢RID MSJ at 6-9; SRP Reply at 14-15
Although_ this Court must deteme whether the contracts iasue are authorized by an
entered into under the autitgrof the Warren Act, it isundisputed that Congress ha
ratified and made valid the contractSee The Salt River Pima-Maricopa Indiaf
Community Water Rights Settlement Act, Plib.100-512, 102 Stat. 2549 (1988). A
such, federal common law—rather than Arizéema—applies to the interpretation of th
Contracts at issu&ee Mohave Valley ligation & Drainage Dist244 F.3d at 1165.
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principals of contract law, includinthe Uniform Commercial Code (“UCC')Ktennewick
Irrigation Dist. v. United States880 F.2d 1018,d32 (9th Cir. 1989)0O’Neill v. United
States50 F.3d 677, 684 (9th Cir. 1995).

“A written contract must be read as whole and every paihterpreted with
reference to the whole, with preferengeen to reasonable interpretation&lamath
Water Users’ Ass’'n v. Patterso@04 F.3d 1206, 1210 (9¢Gir. 1999). Courts should
consider “the plain language of the contract” first, giving contract terms “their ordi
meaning.” Id. When extrinsic evidnce is offered to supplement a contract, fede
common law follows the traiibnal parol evidence ruleArizona v. Tohono O’odham
Nation 818 F.3d 549, 560-61 (9th Cir. 2016). Thaigontract must “be discerned withi

nary

ral

N

its four corners, extrinsi@vidence being relevant only to resolve ambiguity in the

[contract].” Id. (quotingUnited States v. Asarco In@30 F.3d 972, 948(9th Cir. 2005)).
A contract is ambiguous “if reasonable people could find its terms susceptible to
than one interpretationld.

A court, however, may consider “extrinsgvidence of trade usage, course

dealing, and course of performance betweenpdrties” when determining if a contrag

Is, in fact, ambiguousd/Vestlands Water Dist. v. United Stat@37 F.3d 1092, 1101 (9th
Cir. 2003). Although “[e]xtrin& evidence cannot contradict a clear contract term i
final expression of an agreemenid., evidence of this sort is relevant “even if th
contract terms are clearO’Neill, 50 F.3d 677 at 68&uotingNanakuli Paving & Rock
Co. v. Shell Oil C9.664 F.2d 772, 783 n.16 (9th Cir. 1981)).

“[Clourts should not construe an ambaogis writing to creatéifetime promises.”
M & G Polymers USA, LLC v. Tackeit3d5 S. Ct. 926, 936 (261 Thus, a court should

[113

not treat a contract that is silent as ® diuration as “operative in perpetuity’ but g
‘operative for a reasonable amount of timeld. (quoting 3 A. Corim, Corbin on
Contracts 8§ 553, at 216 (1960)).

The Court turns first to the plain languagfehe contract atssue to determine the

length of the contractual terrBee Klamath Water Users’ Ass204 F.3d at 1210. The
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initial 1921 Contract contains two provisionger@ncing a ninety-nine year term for the

Contract. First, Paragraph 5tbke 1921 Contract provides that:

The Association further covenants and agrees that it will furnish and sell to
the Company and the Compy agrees to purchasering a period of 99
years, all electric power which mée necessary for pumping water from
any of the wells mentioned in this caantt for the irrigéion of 35,000 acres

of land contemplated in this contract . . . .

(Doc. 109-2, SRP SSOF Ex. 4 at 4-5.) Adxhally, Paragraph 9 dhe 1921 Agreement
provides that “The Company further coversaahd agrees to operate said pumps, we
equipment for power, canals, ditches and otherks constructed and installed by it, fg
the term of ninety-nine (99) years.” (Dot09-2, SRP SSOF Ex. 4 at 6.) Although tf
contractual duration of RID’s right to pump the initial 1921 Contract was perhag

arguable, this Court is foreclosed from nmakithat determination. “Once a court ha

interpreted an ambiguous comtt provision that is antias always been the correg

interpretation from its formationPauma Band of Luiseno B&ion Indians of Pauma &
Yuima Reservation v. Californi@13 F.3d 1155, 1165 (9t@ir. 2015). Analyzing the
same 1921 Contract, the Supreme CourtAakzona previously determined contrag
duration was ninety-nine yeaiSee Brewster229 P. at 931. Thus, although RID argu
that the parties’ course of dealing priorttee 1921 contract demonstrates an intent
provide RID a permanent watesupply (RID MSJ at 18)Brewster forecloses that

argument.

The court’s decision iBrewster however, does not foreclose RID’s argument

that the Contracts at issue, following tt@27 and 1950 amendments, became perpet
It is undisputed that three years aBeewster RID and the Associain agreed to modify
the 1921 Contract. (Doc. 109-2, BE®SSOF Ex. 16.) Thus, although tBeewsterCourt’s

interpretation of the 1921 Caatt remains instructive, ¢hCourt is not prevented from
finding that subsequent amendments to th&l1@ontract created a perpetual agreems
Indeed, RID argues that language ire th927 Amendment expressly deleted a

reference in the original 1921 Contracatainety-nine year ternfRID MSJ at 9.)
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Contrary to RID’s arguments, the termtbé Contracts at issue following the 1927

Amendment is, at best, ambiguous. Pardgmpof the 1927 Amendment reads: “it i

[92)

understood and agreed thatragraphs 8 and 9 of said 2B agreement are altered and
amended to read as follows.” (Doc. 1PD9SRP SSOF at 5.) The Amendment th

D
>

delineates two and a half pages of revisiondized as paragraphs 8-a through 8-e. (Doc.
109-2, SRP SSOF Ex. 16 at 5-8.) Thesasrens, however, dmot mention either a
ninety-nine year term or any other term-afays. RID, however, argues that by readipg
the amendment in conjunctiovith language such as “ab time,” the 1927 Amendmen|
unambiguously created a perpetual right underctmtract. (RID MSJ at 12, Doc. 109-2
SRP SSOF Ex. 16 at 7 T (8-d).)

In light of the earlier mety-nine year term, the Cduinds the language of thg

1927 Amendment ambiguous at best. It is dofpithat by stating #t “paragraphs 8 and
9 ... are altered and amended to readl&s\®,” the parties coniptely replaced the two
paragraphs, removing the term of 99-years r@pthcing it with a perpetual term. But, it
also is arguable, as SRP so argues, thakethisions only apply tangentially to Paragraph
9. (SRP Resp. at 10.) This argument Bame force as the amended paragraphs |are
stylized solely as subpagraphs of Paragraph &geDoc. 109-2, SRP SSOF Ex. 16 at 5—
8.) Further, the use of the phrase “at no timsgferfectly consisterwith a contract for a
term of years. Thus, withounore, this Court finds that ¢htext of the contract is
ambiguous as to the lengththe contractual term.

Having determined that tHanguage of the contraist ambiguous, the Court may
turn to the copious amount of exsio evidence submitted by each pa®ge Tohono
O’odham Nation 818 F.3d at 560-61. Faps unsurprisingly, with nearly one hundred
years of documentation at the parties’ disgd, the evidence points both directions.
SRP has submitted sufficient probative evmkerto establish a genuine dispute pof
material fact. The evidence adduced by SRP shows that, throughout most of'thHe 2
Century, those at RID considered the cartgdo still contain a ninety-nine year tern.
(See, e.9g.SRP Resp. at 19, Doc. 280-2 SRPOFSEx. 60 at 57:6-20.) Additionally,

-13 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

evidence shows that in theaist of litigation between RI&and SRP in Maricopa County
Superior Court during the 1960attorneys representingRimade statements strongl
suggesting that the contradmttween RID and the Assocati ran for ninety-nine years
even following te 1927 Amendment. (Doc. 280-2 SBBOF Ex. 94 af.) These facts,
in conjunction with the ambiguous term in #@ntract, create a genuine issue of mater
fact sufficient to precludsummary judgment. As such, RIhas not met its burden o
proof for summary judgment on itSomplaint. The length of contract's term must |
determined at trial.

B. SRP Counterclaims
The parties both move for summagydgment on Count One of SRP’

counterclaim. Additionally, RD moves for summary judgmenh the remaining counts
of SRP’s counterclaim. The Court addrestes Motions on Count One first, befor
moving to the Motion on the remaining claims.

1. Count I: Declaratory Judgment Under the Warren Act
In support of its Motion for Summarydgment on Count One @6 counterclaim,

SRP first argues that the 1921 Contractstnias a matter of law, be a Warren A

contract by virtue of its subgt matter. (SRP MSJ at 9). SBéhtends that at the time of

the contract the Secretary of the Interfopuld authorize a contract for delivery of

Reclamation project water to non-Reclamationjgut users . . . only if the contract wa
in compliance with the WarreAct.” (SRP MSJ at 9.) From this, SRP concludes tha
the 1921 Agreement is not a Warren Act cact, no legal authority existed at the tim
for its approval. (SRP MSJ at 9-10.) RID aamds that the Contracts fail to meet tf
statutory criteria set out in the Warren Atius failing as Warren Act contracts as
matter of law. (RID MSJ at 25-28.)

®> RID has additionally moved for summajydgment on Gunt Two of SRP’s

counterclaim, which seeks a declaratory mé?wt that the Contracts at issue are

E{erpetual._ Because this Couatgely mirrors RID’s Complat, the Court also denies
ID’s Motion for Summary Judgment on that claim.
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Just as with a contract, a court analgzstatutory text “begins with the plair
language of the statutdiminez v. Quartermgnb55 U.S. 113, 18 (2009). Where the
language of a statute is plain, a cduanust enforce it according to its termsd:; Flores
v. City of San GabrieB824 F.3d 890, 901 (9th Cir. 2016).

Congress passed the Warren Act, ch. B&lStat. 925 (codified at 43 U.S.C. §
523-25) in 1911 assupplement to the Rexhation Act, which authorized the Secreta
of the Interior to contract for the deliveof surplus water to non—project irrigato8ee
Minidoka Irrigation Dis. v. Dept. of Interiord06 F.3d 567, 570 @®5). Under its terms,
the Warren Act contemplates two types of cactis. The first, under Section One of th
Act, permits “the Secretary of the Interior . . . to contract for th@umding, storage, and
carriage of water.” 43 U.S.C § 523. Undeedh “Section One Contracts,” the Secrets
must “preserv[e] a first right to lands andrgmen under the projécand ensure “[t]hat
water so impounded, stored, or carried” is usdd “other than as gscribed by law as to

land” privately held witin reclamation projectdd. On the other hand, Section Tw

provides that “the Secretary of the Interiis authorized” to cooperate in “the

construction or use of suchservoirs, canals, or ditches . . . for impounding, deliveri
and carrying water for irrigeon purposes.” 43 U.S.C. §24. Section Two further
provides that the water furnished under the section stwillbe delivered to “one
landowner in excess of an amountrtagyate one hundred and sixty acrelsl”

The Court finds the plain language oéthtatute, to be clear and unambigubu
Indeed, the statute authorizes “tBecretary of the Interior. .to contract with another
party for the “impounding, storage, and carriage of wateg id(emphasis added}jhe
phrase “to contract” carries with it the implian that the one who “contracts” enters &
enforceable agreemer8ee Black’s Law Dictionarg42 (8th ed. 2004 Notably, neither

SRP nor the United States offens alternate interpretation thfis language in the Warrer

® Neither SRP nor the Federal Defendamise asserted that the Contracts f;

under Section Two of the Warnréd\ct. Accordingly, the Cotifocuses on Section One for

the purpose of the Motions for Summary Judgment.
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Act.” At best, SRP and the United States artipa¢ this Court should read the phrase “
contract” within Section One to mean “to apype a contract.” This reading does not fin
support in the statutory text. Thus, in singliout the Secretary &lse one authorized “to
contract,” the statute lends its& only one interpr&ation. For a contract to fall under th
ambit of Section One of the Warren Actgtlsecretary of the Interior—and thus th
United States—must enter a a@ut for the “impounding, storage, or carriage of wate
See43 U.S.C. § 523.

Although not dispositive to th Court’s interpretation othe statute, the inability
of either party and this Court to identifysagle Warren Act contract in existence—oth

than the agreementst issue here—where the United States is not a party to

agreement further buttresses the Court’'s k@mons. As Federal Defendants’ 30(b)(6

witness, Karl Stock, testdd during questioning by counsker RID, the agreements
between SRP and RID are thdyoknown contracts allegegllauthorized by the Warren
Act to which the United States was an “approvather than a “party.” (Doc. 171-2, RID
SSOF Ex. 3 at 61:1-18.) Similarly, the pes have not pointed to, nor has the Col

identified through its own efforts, any cakav in which a contract governed by the

Warren Act did not have the United Sstas a party to the agreemesee, e.g.
Nebraska v. Wyoming25 U.S. 589, 595 (1945)nited States v. Tilleyl24 F.2d 850,
853 (8th Cir. 1941)Verde River Irrigation & Power Dist. v. Wark4 F.2d 886 (D.C.
Cir. 1928);Ramshorn Ditch Co. v. United Stat@69 F. 80, 88 (8th Cir. 1920}. Colo.
Water Conservancy Dist. v. Unites Stai@® Fed. Cl. 636, 644 (Fed. Cl. 200&pshen
Irrigation Dist. v. Patliinder Irrigation Dist, 62 F. Supp. 2d 1218, 1221-22 (D. Wy«
1999);Bean v. United State463 F. Supp. 838, 8442 (Ct. Cl. 1958).

With this in mind, the Court must dete@ine whether the Sestary is in fact a

party to the 1921 Contradnd its subsequent amendments. The face of the 1

” Moreover, much of SRP’s argumeiri its Motion for Partial Summar
Judgement supPorts the Court’s conclusion ithaust be the Secretary “to contract” fa
a contract to fall under the statut@uthorization of the Warren AcSée, e.g.SRP MSJ
at 9 (“That section authorizes the Secretarycontract with irrigators and irrigatior
districts to deliver water assocatwith excess project capacny.”).%
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Contract, however, is clear. As the contriacticates, the partiegt the time of signing
were C&MAFLIC and the Association. (Doc. 9@, SRP SSOF Ex. 4 at 1.) The contra
lists neither the Secretary of the Interior tiog United States as iy to the agreement.
Instead, the Secretary only issued his apgravhich was required by the terms of th
contract for the agreementdo into force. (Doc. 109-2, SRSSOF Ex. 4 at9.) Neither

amendment to the 1929greement contains language rengsithis aspect of the contract.

The 1927 Amendment lists astparties to the agreemdydth RID—as the successor i

interest to C&M—and tl Association. Again, neitherdlSecretary nor the United State

is listed as party to the Amendment. (Do092, SRP SOF Ex. 16 at 1.) Similarly, the

1950 Amendment again lists RID and thessAciation as the sole parties to th

agreement, with the Secretary as a mpmaver. (Doc. 109-2, SRPOF Ex. 17 at 1, 5.)

This determination, however, does natlghe Court’'s inquiry as to SRP’s first

counterclaim. In its Reply, SRraises for the first timthe argument that SRP enterg

into the 1921 Contract as e for the United Statds(SRP Reply at 9—10, 17.) Undelr

general principals of agency law, “[w]heam agent acting with actual or appare
authority makes a contract on behalf of actbhsed principal . . . the principal and th
third party are parties to themtract.” Restatement (Third) é&igency 8 6.01. Thus, if the
contracts were entered into the Association as ¢hagent of the Secretary, the Contrag
would fall under the statutory authorizati of the Warren Act because the Secrete
would be party to the agreenteAs such, this Court mudetermine whether SRP, actin
as the agent for the Unitedagts, had the authority to bitite government in contract.
SRP argues that, by virtue of the 19qd@ntract between the Association and t
United States, the Associatithecame “an agency of the government through which
Secretary of the Interior woekl and operated in connectiotith the property and water
belonging to the Salt River Project.” (SRP Reat 16.) Thus, SRP concludes that “[t]h

1921 Agreement, upoapproval by the Secretarpecame and was the contract ar

® Although SRP did not raésthis argument until its Reply, the Court chooses
address it to dispose of the cramsstions for summary judgment.
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—

agreement of the United States of America madée Secretary of the Interior in direg

(@2

pursuance of the power conferred upom by the Warren Act.” (SRP Reply at 1
(citation omitted).)

Courts have addressed this issue oleadt two prior occasions. First, @ity of
Mesa v. Salt River Project Agritural Improvemeni& Power District 416 P.2d 187
(Ariz. 1966), the City of Mesappealed the dismissal ah eminent doma action to
condemn portions of an eleical plant controlled by theDistrict. The trial court,
however, dismissed the action, finding tha thnited States was an indispensable party
to the proceedindd. at 75. In affirming the dismissal tfie action, the Supreme Court of

Arizona acknowledged that under its 19Cbntract with the United States, “th

U

Association was designated llye United States as agent for the care, operation, |[and

maintenance of Project facilitiedd. at 78.

The Supreme Court of Arizona, however, qualified that findingsaft River
Valley Water Users’ Ass’n v. Gigli®49 P.2d 162 (Ariz. 19%6There, the Association
appealed a jury verdict awiing compensatornand punitive damageto a group of
plaintiffs whose homes suffered damatiging flooding from the Arizona Candt. at
191-92.The Association argued that, as the “dganthe United States in the operation
of the Project and that as an agent of the United Statesrgment, it [was] immune from
suit for its acts.1d. at 195. Thus, it could not beeld liable for damage#d. The court,
however, rejected SRP’s argumdut.Interpreting the 1904 artB17 Contracts with the

United States, the court found no showing ttia¢ Association, in the operation of th

D

Project, is acting under the control of theitdd States and for the benefit of the United
States.”ld. at 196. Thus, the court held that farincipal-agent relationship existed

between the United Statesid the Association.d. Instead, it found that “the contract

(72

more nearly r[e]flect a landlord-tenamather than an agency relationshifal’at 197. The
Court finds no reason to plart from the rationale dbiglio. Further, SRP has made np

affirmative showing that it ented the 1921 Contract asetlagent for the United States.

~—+

Instead, the relationship between the tworenmearly reflects a landlord-tenar
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relationship.See idAs such, SRP has not baithe Secretary or the United States in
contract with RID? Accordingly, the contracts do nfall under the Warren Act becaus
the Secretary has not “contract[ed].”

Finally, SRP argues that, because thetfats at issue concern the “delivery ¢
Reclamation project water to non-Reclamatpyoject users only farrigation use,” the
only legal authorization for thAgreements at the time wimsind under the Warren Act
(SRP MSJ at 9.) Although SRP’s argumentwisll-struck, this Court need not decid

what statutory authorization existed for then@acts at issue in 1921. Regardless of t

legality of the agreement under Reclamatmm as it stood in 1921, Congress express

validated the contracts between SRP anD Rl 1988 in conjunction with settling ar
ongoing dispute with the Salt River Pima-hapa Indian Community. Pub. L. 100-512
102 Stat. 2549 (Oct. 20, 1988) (“The contiaetween [the Association] and [RID] . . . |
ratified, confirmed, and declared toVid.”). Thus, the Agreements are now valid.

2. Express Incorporation of Warren Act Terms
SRP further argues that the 1921 Cacit and its subsequent amendmer

expressly incorporate the terms of the Warket. (SRP MSJ at 10-11.) In support, SR
points to Paragraph 13 of the Agreementiclispecifies thatlbwater received by RID
under the agreement “shall be distributed and apportioned onbmpliance of the Act
of Congress approved Febru&y, 1911, known as the ‘W@n Act’ which limit the use
of waters pumped from United States RecliomaService Projects to 160 acres for aj
one land owner.” (SRP MSJ at 10; SRP SEk, 4 at 13, { 13.) In opposition, RIL
argues that, at best, the agreement only incorporates the Warren Act's 16
limitation. (RID MSJ at 34.)

° This conclusion is consistent withetiposition that the United States has tak
through the pending litigation. In its Resgento RID"s First Set of Requests fg
Admissions, the United States takes the pasithat it is “not a party” to the 1921
Contract, nor the 1927 or 1950 AmendindiDoc. 189-2, Fedelrdefendant’s Replg
Joinder Ex. 1 at 3, 5.) Testimony from thedéml Defendants’ 30(b)(6) witness furthg
solidifies this conclusion. ((Dod.71-2, RID SSOF Ex. 3 at 61:1-18.)
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The parties do not dispute that Paragr&pimemains in force through the 1927 and

1950 Amendments. Thus, the dispute betwibenparties is not one about the existence

of the term but rather one about the termt®pe. Thus, this Court must interpret the

language of the contractual term. The udrified language oParagraph 13 reads:

The Company [RID] further cowants and agrees that all
water received by it under theggreement shall be distributed
and apportioned only in complie@ with those provisions of
the Act of Congress approved February 21, 1911, known as
the “Warren Act” which limit tle use of waters pumped from
United States Reclamation Sewi€rojects to 160 acres for
any one land owner.

(SRP SOF Ex. 4 at 13 1 13.)

At first glance, the plain language tife text best lends itself to the reading

advocated by RID: that thewtract incorporates only Warren Act “provisions . . .which
limit the use of waters” to 160 acreSeeSRP SOF Ex. 4 at 13 § 4.) However, the only

provision of the Warren Act specifically referencing the 160 acre provision falls within

Section Two.Seed43 U.S.C. 8 524. As both RID ai8RP agree, Section Two contracts
relate to the “construction addditional capacity” beyondhat a Reclamation projec
might already contain. (SRP MSJ at 9, RU3J at 27.) This calls into question exactly
what provisions of the Warren Act are incorqed by Paragraph 1Burther, even if the

Court thought the language of ParagraphwE3 unambiguous, it gdook to extrinsic

evidence of “trade usage, course of lahga and course of performance between the

parties” to determine ifrey latent ambiguity existSee Westlands Water Djs237 F.3d

at 1101. Thus, the parties may introducesémuence of conduct concerning previous

transactions between the parties to a partidwdausaction that is fdyr to be regarded as
establishing a common basis of understagqditd.C.C. 8 1-303(b). Additionally, the
Court can examine evidence adnduct between the parties following the agreement
“(1) the agreement of the pEs with respect to the a@nsaction involves repeated

occasions for performance by a party; andtf®) other party, with knowledge of thg

D

nature of the performance aodportunity for objection ta, accepts the performance gr
acquiesces in it without objeoh.” U.C.C. § 1-303(a)(1)—(2).
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SRP has introduced such evidencerfiorior dealings between itself and C&M—
RID’s predecessor in interest—and betwé@eand RID following the execution of the
contracts. First, SRP points to the supmat to the 1920 Agement between C&M and

SRP, which explicitlycontained language recognizingathparticular additions were

made in order to ensure consistency wite Warren Act. (SRP SSOF, Ex. 13 at 1-2.

Further, evidence produced by SRP in thargdollowing the execution of the contract
show that SRP and the Bureau of Reclaomarepeatedly represented that RID lan
were governed by provisiomd the Warren Act. (Doc. 109-2, SRP SSOF Ex. 27.) Thg
pieces of evidence create sufficient ambiguntyhe contractual term to deny summa
judgment either way. Accordingly, the extent of the incorporation of Warren Act te
into the Contract mudte adduced at trial.

3. Counts Il and IV of SRP’s Counterclaim

Additionally, RID moves for summary judgent on Counts Three and Four ¢
SRP’s counterclaim, arguing that the Contrattsssue do not baron-irrigation use or
the use of water on more than 160-agoes landowner. These claims, however, flg
from Count | of SRP’s counterclaim. Thus, altigh this Court finds that the Warren Ag

does not govern the Contra@s a matter of law, an apejuestion remains as to th

extent the parties incorporatdige terms of the Warren Aatto the Contracts at issue,.

Thus, RID does not meet its burden summary judgment on the isstfe.
RID, however, argues that regardless @& tbrms incorporated into the contra
with SRP, the statute of limiians on enforcement and the doctrine of laches bar

enforcement of any 160 acre provision in the contralt.opposition, SRP argues tha

1% For similar reasons, the Court rejects RIRrguments as to lack of standing
assert claims against RID for the ratesrged for the delivery of water. Because tl
extent of the incorporation of Warren Act termmust be determined at trial, the Cou
declines to find that SRP lacksnding to assert this claim.

1 RID additionally asserts a statute of ilations and laches defense as to na
within this section that suth a finding that SRP knew should have known about an)

non-irrigation use. Tins, RID has not met its burden for showing its entitlement to
defense as a matter of law.
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the equitable defense of laches cannot apg8inst the United StatgSRP Reply at 17.)

Thus, as the agent of the United States, it argues the defense equally does not ap

against it.

Laches is an equitable defense to al @gtion. “To establish laches, a defendant
must establish (1) lack ofildyence by the plaintiff, and §2prejudice to the defendant.’
Grand Canyon Tr. v. Tucson Elec. Power G391 F.3d 979, 987 (9th Cir. 2004). When
evaluating the reasonablenessaol delay, courts measuirem the time that the party
“knew (or should have known) ofalallegedly” impermissible condud&vergreen Safety
Council v. RSA Netwotkc., 697 F.3d 12211226 (9th Qi. 2012). The defense of lache$
however, generally does ngd@y against the United State€3ee, e.g., California ex rel
State Land Comm’n v. United StgtB%2 F. Supp. 36, 40 (N.D. Cal. 1981).

Although SRP is correct on the law asthe defense of laches, its argument fpr

why the defense should not apply to it fails fiee same reason that the Contracts at issue
are not, as a matter of law, Warren Act caats: SRP is not the United States. As SRP
notes, the basis for the ruleatlaches will not lie againshe Government is rooted ir
“the sovereign immunity doctrineCalifornia ex rel. State Landb12 F. Supp. at 40.
Sovereign immunity, howevedoes not apply to SRFSee Giglio 549 P.2d at 167
(rejecting the Association’s argument thatsitimmune from suit ashe agent of the
United States).

The Court, however, wilhot grant summaryjudgment based on the defense pf

laches for two reasons. First, as SRP arghesContracts were “ratified, confirmed, and

declared to be valid” by Congress in the Salt River Pima-Maricopa Indian Community

Water Rights Settlement Act of 1988, thusffieming the terms of the contract. Pub. L.
100-512 (1988). The evidence cited by RiD support of its defense of laches 4l

predates this enactment. Thus, the evidgmesented by RID does not support a finding
that SRP knew or should hakeown of the violation of t 160 acre provision following

1988% Second, the Court cannot say withrtamty that RID will suffer significant

2 The Court rejects RID’s statute of limitations argument for the same regson
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prejudice given the Contract’s potentialpeation in 2020. RID argues that it would
suffer expectations based prejudice shoulbetforced to limit water delivery to 16(
acres per land owner because such a limit dveedjuire RID lands to be broken up. (RID
MSJ at 45.) If the Court, however, were to faictrial that the contract term is limited tp

99 years, RID would be forced to negotiateesv contract in which it could bargain for

o

different term. Accordingly, # Court does not find at thisne that the prejudice to RID
Is sufficient to apply té doctrine of laches.

Accordingly, RID’s Motion for Summary Judgmerdn Counts Il and IV of
SRP’s counterclaim is denied.

IV. CONCLUSION
Regarding the claims iRID’'s Complaint, RID failsto show that no genuing

dispute of material fact exists as to Ré$Dight to pump under the Contracts at issue
beyond October 26, 2020. Accardly, the length of the coractual term must proceed

to trial.

L4

Regarding Count | of SRP counterclaimfor a contract to fall under the

authorization of the Warren Act asmatter of law, the Secretary of the Interior must b

D

party to said contract. No genuine dispute exastto the Secretary&atus as a non-party
to the agreement. Thus, tl®ntracts at issue are not, agnatter of law, Warren Act
contracts. A genuine disputenmains, however, as to the extdhe parties incorporated
the terms of the Warren Act into the Contraatsssue. Count | shall proceed to trial gn
this basis. Further, because digs exist as to the incor@aion of Warren Act terms into
the contract, a genuine dispute of materiat famains as to Countll and IV of SRP’s
counterclaim. As such, thesarhs shall proeed to trial.
IT IS THEREFORE ORDERED granting in part andlenying in part Plaintiff

Roosevelt Irrigation District'Motion for Partial Summaryudgment. RID is entitled to

partial summary judgménon Count | of SRR counterclaim to the extent that the

Afltlgcl)lggh evidence submitted by Rshows that SRP had orahd have had knowledge
0

tending to show knowledge IHRP following the statutory enactment of the Salt Riyer
Pima-Maricopa Indian Community Water Rights Settlement Act in 1988.
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Contracts at issue are not authed by the Warren Act as a ttex of law. The balance of]
RID’s Motion is denied.
IT IS FURTHER ORDERED denying Defendats and Counterclaimants Sa
River Project Agricultural Improvement and Power Distriend Salt River Valley Water
Users’ Association’s Motion fdPartial Summary Judgment.
Dated this 30th day of September, 2017.
N

Hongrable nTJ._Tuchl
Uni{ed Stat@s District Jue
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