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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
James Joseph Zanzot, CIV 15-0485-PHX-DJH (MHB)
Petitioner, REPORT AND RECOMMENDATION
VS.

Charles L. Ryan, et al.,

Respondents.

TO THE HONORABLE DIANE J. HUMETEWA, UNITED STATES DISTRICT COURT:

Petitioner James Joseph Zanzot, who is cedfin the Arizona State Prison Complé
filed apro se Petition for Writ of Habeas Corpus pursuant to 28 U.S.C. § 2254 (Do
Respondents filed an Answer (Doc. 16), and Petitioner filed a Reply (Doc. 25).

BACKGROUND*
OnJune 18, 2008, Petitioner was indicted on one count of burglary in the third ¢

a class 4 felony, and 22 counts of voyeurism, class 5 felonies. (Exh. A.) Pursuant t

X,

c. 1).

egre

D a pl

agreement, Petitioner was thereafter convicted in Maricopa County Superior Caurt, ¢

burglary with sexual motivation and two counts of voyeurism, class 4 felonies and wa

subsequently sentenced to a cumulative 12.5-year term of imprisonment. (Exhs. A-
Petitioner thereafter filed a “of-right” notice of post-conviction relief (“PCR”). (E

E.) Petitioner’s appointed counsel filed a notice of completion of PCR review, avowin

! Unless otherwise noted, the following facts are derived from the exhibits sub
with Doc. 16 — Respondents’ Answer.
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after reviewing the record, she was unable to find any colorable claims for relief. (Exh. F.

Petitioner thereafter filed a pro per PCR petition in the state trial court relief raising the

following claims: (1) the state’s grand jury proceedings were conducted without Petiti

presence; (2) the prosecutor engaged in misconduct during the grand jury proceed

bner’:

ings |

(a) misrepresenting evidence, and (b) suborning perjury; (3) there was insufficient eyiden

regarding the burglary count; (4) there was insufficient evidence of sexual motivation; (5

the trial court erred in imposing aggravased consecutive sentences; (6) because the
failed to present sufficient evidence that the offenses involved a sexual motivation, t

court erred in requiring Petitioner to register as a sex offender; (7) the plea agreem

state
ne tri

ent w

invalid because there was an insufficient factual basis to support the burglary and voyeuris

charges, defense counsel did not inform Petitioner regarding the consequences of

he pl

and the state violated the terms of the plea agreement; (8) the state’s DNA testing prgcedu

were flawed; and (9) trial counsel renderegffiective assistance by failing to, (a) raise

argument regarding prosecutorial misconductraistepresentation of evidence, (b) cond

an

LiCt

a sufficient pretrial investigation or file motions regard the grand jury, (c) present mitigating

factors at sentencing, and (d) challenge the imposition of aggravated and congdecuti

sentences. (Exh. G.)
On December 3, 2012, the state coudmissed the PCRetition, finding that

Petitioner had failed to state a colorable claim for relief. (Exh. J.)

Petitioner thereafter filed a petition for review in the Arizona Court of Appeals raising

the following claims: (1) defense counsel rendered ineffective assistance by failing

to, (e

challenge a change to the offense date diheghange of plea hearing, and (b) adequately

convey the consequences of accepting the plea agreement; (2) the prosecutor engage

misconduct by, (a) amending the dates of the offenses during the change of plea hea

[ing,

(b) violating the terms of the plea agreement during sentencing; (3) the trial court erred |

finding that Petitioner knowingly, intelligently, and voluntarily entered into the

plea

agreement; (4) the trial court erred by imposing consecutive sentences; (5) the trial col
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erred by imposing aggravated consecutiveesergs; and (6) the trial court failed to give

Petitioner the correct amount of pre-incarceration credit. (Exh. K.)
On March 18, 2014, the Arizona Court of Appeals granted review, but denied

(Exh. M.) The court found that Petitioner had only properly presented two issues for r

(1) a challenge to the grandyyroceedings; and (2) the trial court could not considef

prior convictions as an aggravating factor for sentencing purposed.Hé&lcourt, however
rejected the claims finding &t (1) by pleading guilty, Petitioner had waived his righ
challenge the grand jury proceedings; and (@aréing the consideration of Petitioner’s pr
convictions of aggravating factors, the plea agreement stated that the state would n(
the prior convictions for purposes of enhancement (not aggravation), with the excef
burglary, which Petitioner expressly agreed to plead guilty to with one historical f
conviction for enhancement purposes. )(ldihe court further found that Petitioner
remaining claims were precluded, stating that:

While some of the issues may be similar to issues he presented below,

[Petitioner] presents these issues in new contexts he did not present below

and/or supports these issues with new arguments he did not Present below. A

petition for review may not present issues and arguments not first presented to

the trial court.
(Id.) Petitioner did not seek review in the Arizona Supreme Court.

On March 16, 2015, Petitioner filed a petitionvart of habeas corpus in this Cou
(Doc. 1.) Petitioner raises four grounds for relief. In Ground One, Petitioner alleges t
state breached the plea agreement in violatidime Fifth and Fourteenth Amendments.X|
In Ground Two, Petitioner alleges that the prosecutors committed misconduct, in vig
of the Fifth and Fourteenth Amendments. )(lsh Ground Three, Petitioner alleges tf

defense counsel rendered ineffective assistance by failing to object to the impos

aggravated and consecutive sentenceg.lidsround Four, Petitioner alleges that the tf

court erred when it imposed an aggravated sentencg. (Id.
\\
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DISCUSSION
In their Answer, Respondents contend that Grounds One through Fol
procedurally defaulted. As such, Respondents request that the Court deny and

Petitioner’s habeas petition with prejudice.

A state prisoner must exhaust his remedies in state court before petitioning fof

of habeas corpus in federal court. 384J.S.C. § 2254(b)(1) and (c); Duncan v. Hebi3
U.S. 364, 365-66 (1995); McQueary v. Blodg&®?4 F.2d 829, 833 {9Cir. 1991). To

properly exhaust state remedies, a petitioner must fairly present his claims to the

highest court in a procedurally appropriate manner.C88ellivan v. Boerckel526 U.S.

838, 839-46 (1999). In Arizona, a petitioner must fairly present his claims to the Af

Court of Appeals by properly pursuing them through the state’s direct appeal pro¢

through appropriate post-conviction relief. Sseoopes v. Sublett 96 F.3d 1008, 10109
Cir. 1999); Roettgen v. CopelangB F.3d 36, 38 {9Cir. 1994).

Proper exhaustion requires a petitioner to have “fairly presented” to the state
the exact federal claim he raises on habeaebgribing the operative facts and federal le

theory upon which the claim is based. See, €gard v. Conngr4d04 U.S. 270, 275-7

(1971) (“[W]e have required a state prisoner to present the state courts with the san
he urges upon the federal courts.”). A claim is only “fairly presented” to the state
when a petitioner has “alert[ed] the state courts to the fact that [he] was asserting
under the United States Constitution.” Shumway v. Pa32@ F.3d 982, 987 {Lir. 2000)
(quotations omitted); selohnson v. ZengB8 F.3d 828, 830 {SCir. 1996) (“If a petitioner]

fails to alert the state court to the fact that he is raising a federal constitutional cla
federal claim is unexhausted regardless of its siityileo the issues raised in state court

A “general appeal to a constitutional guarantee,” such as due process, is insy
to achieve fair presentation. Shumwag3 F.3d at 987 (quoting Gray v. Netherlabii8
U.S. 152, 163 (1996)); se@astillo v. McFadden399 F.3d 993, 1003 {9Cir. 2005)

(“Exhaustion demands more than drive-by citation, detached from any articulation
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underlying federal legal theory.”). Similarly, a federal claim is not exhausted merely bg
its factual basis was presented to the state courts on state law grounds — a “mere 9
between a claim of state and federal error is insufficient to establish exhaustion.” Shu
223 F.3d at 988 (quotations omitted); steard 404 U.S. at 275-77.

Even when a claim’s federal basis is “self-evident,” or the claim would have
decided on the same considerations under state or federal law, a petitioner must stil
the federal claim to the state courts explicitly, “either by citing federal law or the dec
of federal courts.” Lyons v. Crawforé32 F.3d 666, 668 {Lir. 2000) (quotations omitted
amended by47 F.3d 904 (9Cir. 2001);_sedaldwin v. Reese541 U.S. 27, 32 (2004

(claim not fairly presented when state court “must read beyond a petition or a briefj...

does not alert it to the presence of a federal claim” to discover implicit federal claim).

Additionally, under the independent state grounds principle, a federal habea
generally may not review a claim if the state court's denial of relief rests upc

independent and adequate state groundCeésman v. Thompse®01 U.S. 722, 731-3

(1991). The United States Supreme Court has explained:

In the habeas context, the application of the independent and adequate stat
ground doctrine is grounded in concerns of comity and federalism. Without the
rule, a federal district court would be able to do in habeas what this Court
could not do on direct review; habeas would offer state prisoners whose
custody was supported by independent and adequate state grounds an end ru
around the limits of this Court’s jurisdiction and a means to undermine the
State’s interest in enforcing its laws.

Id. at 730-31. A petitioner who fails to follow a state’s procedural requirement
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presenting a valid clairdeprives the state court of an opportunity to address the claim in

much the same manner as a petitioner who fails to exhaust his state remedies. Thus

to prevent a petitioner from subverting the exhaustion requirement by failing to follow

procedures, a claim not presented to theestatirts in a procedurally correct mannef

deemed procedurally defaulted, and is generally barred from habeas relidfa5é81-32.
Claims may be procedurally barred from federal habeas review based upon a

of factual circumstances. If a state court expressly applied a procedural bar when a p
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attempted to raise the claim in state court, and that state procedural bar is bo
“independent® and “adequaté™ review of the merits of the claim by a federal habeas gourt
is barred. Se&lst v. Nunnemaker501 U.S. 797, 801 (1991) (“When a state-law default

y
not be reviewed in federal court.”) (citing Wainwright v. Syk&33 U.S. 72, 87-88 (1977)
and_Murray v. Carrierd77 U.S. 478, 485-492 (1986)).

prevents the state court from reaching the mefigsfederal claim, that claim can ordinar

Moreover, if a state court applies a procedural bar, but goes on to alternatively addre
the merits of the federal claim, the claim is still barred from federal reviewH Sees v.
Reed 489 U.S. 255, 264 n.10 (1989) (“[A] state court need not fear reaching the merits ¢
afederal claimin adlternative holding. By its very definition, the adequate and indepengent
state ground doctrine requires the federal court to honor a state holding that is a sufficie
basis for the state court’s judgment, even when the state court also relies on federgl law.
In this way, a state court may reach a federal question without sacrificing its intergsts |

finality, federalism, and comity.”) (citations omitted); Bennett v. MueB&pP F.3d 573, 580

(9" Cir. 2003) (“A state court’s application of a procedural rule is not undermined where, a
here, the state court simultaneously rejects the merits of the claim.”) (citing, 48&is.S.
at 264 n.10).

A procedural bar may also be applied to unexhausted claims where state procedu
rules make a return to state court futile. Se&eman501 U.S. at 735 n.1 (claims are barted
from habeas review when not first raised before state courts and those courts “wouyld nc

find the claims procedurally barred”); Franklin v. John90 F.3d 1223, 1230-31%(€ir.

2002) (“[T]he procedural default rule barringnsideration of a federal claim ‘applies only

2 A state procedural default rule is “independent” if it does not depend upon a feder:
constitutional ruling on the merits. S8&ewart v. Smith536 U.S. 856, 860 (2002).

% A state procedural default rule is “adequate” if it is “strictly or regularly followgd.”
Johnson v. Mississipp#86 U.S. 578, 587 (1988) (quoting Hathorn v. Loyd&vV U.S. 255

262-53 (1982)).

1%

-6 -




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

when a state court has been presented wittettezal claim,” but declined to reach the isg
for procedural reasons, or ‘if it is clear that the state court would hold the claim proce

barred.”) (quoting Harris489 U.S. at 263 n.9).

In Arizona, claims not previously presented to the state courts via either direct
or collateral review are generally barred from federal review because an attemptto r
state court to present them is futile unless the claims fit in a narrow category of cla
which a successive petition is permitted. 8g2.R.Crim.P. 32.1(d)-(h), 32.2(a) (precludir
claims not raised on appeal or in prior petitions for post-conviction relief), 32.4(a) (timg
32.9(c) (petition for review must be filed within thirty days of trial court’s decision). Ariz
courts have consistently applied Arizona’sqadural rules to bar further review of clair
that were not raised on direct appeal or in prior Rule 32 post-conviction proceeding

e.q.,Stewart 536 U.S. at 860 (determinations made under Arizona’s procedural defay

are “independent” of federal law); Smith v. Stewaa1 F.3d 1191, 1195 n.2(€ir. 2001)

(“We have held that Arizona’s procedural default rule is regularly followed [“adequat
several cases.”) (citations omitted), reversed on other gro8tesart v. Smith536 U.S.

856 (2002); sealsoOrtiz v. Stewart149 F.3d 923, 931-32 (rejecting argument that Ariz

courts have not “strictly or regularly followed” Rule 32 of the Arizona Rules of Crin
Procedure); State v. Mata85 Ariz. 319, 334-36, 916.& 1035, 1050-52 (Ariz. 1996

(waiver and preclusion rules strictly applied in post-conviction proceedings).
The federal court will not consider the merits of a procedurally defaulted claim t

a petitioner can demonstrate that a miscarriaggstite would result, or establish cause

his noncompliance and actual prejudice. Seblup v. Delp513 U.S. 298, 321 (1995);,

Coleman 501 U.S. at 750-51; Murray77 U.S. at 495-96. Pursuant to the “cause

prejudice” test, a petitioner must point to some external cause that prevented hil
following the procedural rules of the state court and fairly presenting his claim. “A she
of cause must ordinarily turn on whether the prisoner can show that some objectivg

external to the defense impeded [the prisoner’s] efforts to comply with the State’s proc

-7-
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rule. Thus, cause is an external impedinserth as government interference or reason

unavailability of a claim’s factual basis.” Robinson v. Ignad@0 F.3d 1044, 10521<ir.

2004) (citations and internal quotations omitted). Ignorance of the State’s procedur

able

Al rule

or other forms of general inadvertence or lack of legal training and a petitioner’s mente

condition do not constitute legally cognizable “cause” for a petitioner’s failure to fairly

present his claim. Regarding the “miscarriage of justice,” the Supreme Court has ma
that a fundamental miscarriage of justice exists when a Constitutional violation has r

in the conviction of one who is actually innocent. $keray, 477 U.S. at 495-96.

e cle

bsulte

In Ground One, Petitioner argues that the state breached the plea agreemerjt dur

sentencing by alleging, as an aggravating factor, that Petitioner was on probation when

committed the offenses. (Doc. 1 at 6.) In Ground Two, Petitioner argues that the pro

engaged in misconduct during the grand jury proceedings by misrepresenting evide

Secul

nce a

by presenting false testimony. (Doc. 1 at 7.) In Ground Four, Petitioner argues that the tri

court erred by: (a) considering, as an aggravating factor, that Petitioner was on probation

the time of the offenses; (b) not considering Petitioner’s waiver of probation as a miti

factor; and (c) requiring that Petitioner register as a sex offender. (Doc. 1 at 9.)

gatin

Although Petitioner arguably raised these issues in his PCR petition in the stat¢ cou

when Petitioner subsequently sought relief in the Arizona Court of Appeals, the ap
court concluded that Petitioner had properly enésd only two issues - neither of which
currently raises in his habeas petition: (1) a challenge to the grand jury proceeding;
the trial court erred in considering Petitioner’s prior conviction as an aggravating fac
sentencing purposes. (Exh. M.) As to the remaining claims set forth in the petition for r

the appellate court found that Petitioner failed to raise “those same issues in the pet

pella
he

and (
tor fo
eviev

tion f

post-conviction relief he filed below. While somwigthese issues may be similar to issues$ he

presented below, [Petitioner] presents these issues in new contexts he did not presgnt be

and/or supports these issues with new arguments he did not present below. A pet

review may not present issues and arguments not first presented to the trial_courtiu@a.
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Petitioner did not properly exhaust Grounds One, Two, and Four in state coGashide

399 F.3d at 999 (“To exhaust his Arizona remedies, Castillo had to give the Arizona
a ‘fair opportunity’ to act on his federal due process claim before presenting it to the |
courts. ... We consider Castillotsiefing to the Arizona Court of Appeals to determ
whether he fairly presented his federal dugpss claim to the Arizona courts.”) (citatio
omitted); Swoopesl96 F.3d at 1011 (except in cases in which life sentences or the

penalty has been imposed, Arizona state prisoners properly exhaust their claims

purpose of federal habeas corpus by presetitagm to the Arizona Court of Appeals). And,

any return to state court to properly exhaust these claims would be futifriS&eCrim.P.
32.2(a) (precluding claims not raised on appeal or in prior petitions for post-cony
relief), 32.4(a) (time bar). Accordingly, Grounds One, Two, and Four are proced

defaulted.

cour
eder
ne
ns
deat
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ictior

urally

In Ground Three, Petitioner argues that trial defense counsel rendered ineffectiv

assistance by failing to object at sentencing when the state allegedly violated tt
agreement by alleging, as an aggravating factor, that Petitioner was on probation at
of the offense. (Doc. 1 at 8.)

Petitioner never presented this claim to the state trial or appellate courts. (Exhs
Although the record reflects that, in his PCR petition, Petitioner alleged that defense ¢
rendered ineffective assistance by “not ... objecting to aggravated consecutive sen
he provided no specific grounds on which defense counsel should have objected. Si
although Petitioner raised an ineffective assistance of counsel claim in his petition for
to the Arizona Court of Appeals, he never argued that defense counsel rendered ine
assistance by failing to object when the state allegedly violated the plea agreen
alleging, as an aggravating factor, that Ratigr was on probation at the time of the offer
As such, Petitioner failed to properly present this claim to the state courGaSiédk 399
F.3d at 999; Swoopes96 F.3d at 1011. And, any return to state court to properly pr
Ground Three would be futile. Sé&iz.R.Crim.P. 32.2(a) (precluding claims not raised

-9-
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appeal or in prior petitions for post-conviction relief), 32.4(a) (time bar). Accordit
Ground Three is procedurally defaulted.

Petitioner has also not established grounds to excuse the procedural de
Grounds One through Four by a showing of cause and prejudice, and he has not 3
fundamental miscarriage of justice. And, as stated previously, ignorance of the
procedural rules or other forms of general inadvertence or lack of legal training
petitioner's mental condition do not constitute legally cognizable “cause” for a petitiq
failure to fairly present his claims.

Moreover, although “[ijnadequate assistance of counsel at initial-review coll
proceedings may establish cause for a prisoner’s procedural default of a claim of ine

assistance at trial,” Martinez v. Ryan _U.S. , 132 S.Ct. 1309, 1315 (2012), Petitig

fails to argue “cause” for his defaof Ground Three pursuant to Martintln any event,
the Court notes that Martindms no application to Ground Three.

Determining whether an ineffective assistance of counsel claim is “substg
requires a district court to examine the claim under the standards of Strickla
Washington 466 U.S. 668 (1984). To establish iat® Amendment claim of ineffectivg
counsel, a petitioner must show that coungeiformance was objectively deficientand t
counsel’s deficient performance prejudiced the petitioneridsexst 687. To be deficient
counsel's performance must fall “outside the wide range of professionally com
assistance.” Idat 690. When reviewing counsel’s performance, the court engages a

presumption that counsel rendered adequsaistance and exercised reasonable profess

4 w

of trial counsel” was a “subgstfal” claim; (2) the “cause” consisted of there being °
counsel” or only “ineffective” counsel during the state collateral review proceeding; (
state collateral review proceeding was the “initial” review proceeding in respect
“ineffective-assistance-of-trial-counsel claim”; and (4) state law requires that an “ineff
assistance of trial counsel [claim] ... be raised in an initial-review collateral rq
proceeding.” Trevinov. Thaler  U.S. , 133 S.Ct. 1911, 1918 (2013) (citing Martil
132 S.Ct. at 1318-19, 1320-21).
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judgment._Sed. “A fair assessment of attorney performance requires that every eff
made to eliminate the distorting effects of hindsight, to reconstruct the circumstan
counsel’'s challenged conduct, and to evaluate the conduct from counsel’s perspecti
time.” 1d. at 689. Review of counsel’s performance is extremely limited. Acts or omis
that “might be considered sound trial strategy” do not constitute ineffective assista
counsel. Id.

To establish a Sixth Amendment violation, a petitioner must also establish t
suffered prejudice as a result of counsel’s deficient performancel.5€691-92. To shov
prejudice, a petitioner must demonstrate a “reasonable probability that, but for co
unprofessional errors, the result of the proceeding would have been differeatt69d. The
court need not address both Stricklaeduirements if the petitioner makes an insuffici
showing on one. Se@. at 697 (explaining that “[i]f it is easier to dispose of
ineffectiveness claim on the ground of lack of sufficient prejudice, ... that course shq
followed”).

Even assuming deficient performance, other than mere speculation reg
“withdraw[ing] from the plea agreement and go[ing] to trial,” Petitioner has faile
establish that but for the alleged inadequepgesentation, he would have received a le

sentence had he gone to trial. See, &geenway v. Schrir®653 F.3d 790, 804 {<Cir.

2011) (“cursory and vague [ ineffective assistance of counsel claim] cannot support

relief.”); Jones v. Gomes6 F.3d 199, 205 (WCir. 1995) (stating that conclusory allegatid

with no reference to the record or other evidence do not warrant habeas relief); J;
Borg, 24 F.3d 20, 26 {9Cir. 1994) (holding that conclusory allegations may be summ
rejected). Moreover, the record reflects that had Petitioner gone to trial, he was pot
facing 20 additional counts; he had 10 prior felony convictions; he was only released
earlier from prison; and he was in prisongonilar violations. Because the underlying IA

claim is without merit, Petitioner's PCR counais not ineffective for failing to raise it. S¢
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Martinez 132 S.Ct. at 1319. And, thus, Petitioner cannot show his IAC claim|i

“substantial claim” in order to satisfy his burden under Martinez

Petitioner, therefore, has failed to present reasons to excuse his procedural ¢

The Court will recommend that Grounds One through Four be denied and dismisse
CONCLUSION

Having determined that Grounds One through Four are procedurally defaultg

Court will recommend that Petitioner’s Petition for Writ of Habeas Corpus be denie

dismissed with prejudice.

IT IS THEREFORE RECOMMENDED that Petitioner’'s Petition for Writ of

Habeas Corpus pursuantto 28 U.S.C. § 2254 (Doc.O b ED andDI SMISSED WITH
PREJUDICE.

ITISFURTHER RECOMMENDED that a Certificate of Appealability and lea
to proceedn forma pauperis on appeal bBENIED because the dismissal of the Petitior
justified by a plain procedural bar and juristseason would not find the procedural ruli

debatable.

This recommendation is not an order tlaimmediately appealable to the Ninth

Circuit Court of Appeals. Any notice of appeal pursuant to Rule 4(a)(1), Federal R

Appellate Procedure, should not be filed until entry of the district court’s judgment.

parties shall have fourteen days from the date of service of a copy of this recomme

within which to file specific written objections with the Court. 28U.S.C. § 636(b)(1)}

Rules 72, 6(a), 6(b), Federal Rules of Civil¢&dure. Thereatfter, the parties have fourt
days within which to file a response to thigections. Pursuant to Rule 7.2, Local Rules
Civil Procedure for the United States District Court for the District of Arizona, objec
to the Report and Recommendation may not exceed seventeen (17) pages in length
timely to file objections to the Magistrate Judge’s Report and Recommendation may
in the acceptance of the Report and Recomntemdhy the districtourt without further

review. SeeUnited States v. Reyna-Tapia28 F.3d 1114, 1121 {SCir. 2003). Failure
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timely to file objections to any factual determinations of the Magistrate Judge w
considered a waiver of a party’s right to apgeli@view of the findings of fact in an ord

or judgment entered pursuant to the Magistrate Judge’s recommendatidRul8e&2,

Federal Rules of Civil Procedure.

DATED this 7th day of December, 2015.

Michelle H. Burns

United States Magistrate Judge
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