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From 1981 to 1985, Defendants insured @ity of Phoenixagainst liability for
bodily injury occurring duringhat time. The insurance dpgal only to liability incurred
above the City’s $500,00€elf-insured retention. In 2018,third party sued the City for
bodily injury caused by asbestos exposui ticcurred from 1967 1993. The City
settled the lawsuit for $500,000 and spent more than $1,400,00@fémse costs.
Defendants denied coverage for these exgmenslrhe City claims Defendants violatgd
their policy terms and acted in bad faith.

Before the Court are Defendants’ Matidor Summary Judgment (Doc. 65), the
City’s competing Motion for Réial Summary Judgment (Do@8), and the parties’ briefg
and statements of facts. For the reasexigained in Parts I-I\below, Defendants’
motion will be granted and th@ty’s motion will be denied.

Also before the Court is Defendantslotion to Exclude Epert Testimony of
Jeffrey Stempel (Doc. 67) artle accompanying briefs. lthough summaryudgment
does not depend on whether Stempel'sirtesy is admissible, Defendants’ motion tp
exclude will be granted in pads explained ifPart V below.

Also before the Court is Defendants’ M to Transfer Related Case (Doc. 78)
and the accompanying briefd-or the reasons explained Hart VI below, the motion

will be denied.

l. LEGAL STANDARD

Summary judgment is proper where thereasgenuine dispute about a materigl
fact. Fed. R. Civ. P. 56(a)A material fact is one that “might affect the outcome of the
suit under the governing law.”Anderson v. Liberty Lobby, Inc477 U.S. 242, 248
(1986). A genuine dispute of measial fact exists where “thevidence issuch that a
reasonable jury could return ardiet for the nonmoving party.1d.

The movant has the burden of showihg absence of any genuine dispute |of
material fact. Id. at 256. If that burders met, the nonmovant must set forth “specific

facts showing that there is a genuine issue for tridd” In deciding a motion for
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summary judgment, the ddrt must not weigh evahce or make credibility
determinations, and must draw all justifile inferences in the nonmovant’s favadd. at
255. Where the record, taken as a whole, could not lead a rational trier of fact to fi
the nonmoving party, there /® genuine issue for trialMatsushita Elec. Indus. Co. v
Zenith Radio Corp.475 U.S. 574, 586 (1986).

Il. UNDISPUTED MATERIAL FACTS
The following facts are drawn from undisputeattions of the parties’ statement

of facts (Docs. 66, 69) and attachments thereto.

A. Asbestos lawsuit against the City
In April 2013, Carlos Taram served a Notice of Claimn the City of Phoenix,

alleging he had devabed cancer from working for the Cityith asbestos-laden pipe
from 1967 to at least 1993 he Notice offered to settle Mirarazon’s claims against thg
City for $10,500,000. Aftethe offer expired, Mr. Tarazon digand his surviving spousg
sued the City and others in state court.

In November 2014, Ms. Tarazon reneweed $#10,500,000 settlement offer. Day
later, she offered to settior $7,000,000 instead. In April 2015, the City and M
Tarazon agreed to settle fob@,000. The City ultimakg spent $1486,031.68 in
attorney’s fees and costs (collectively, “defenssts”), on top of th settlement payment

B. The City’s liability insurance
During the twenty4x years in which Mr. Tarazowas exposed to asbestos, tf

City was insured under wariety of policies. In the nesent lawsuitthe City seeks
coverage only under poles in place during four of thesyears: from Julyi, 1981 to
July 1, 1985. Defendants, the issuerstlubse policies, arsecond- and third-tier
subsidiaries of The Hartford Financial Services Group. (Doc. 5.) They will
individually and collectivelyeferred to as “The Hartford.”

The Hartford’s policies inged the City against liabilityncurred abog the City’s

$500,000 self-insured retentioMhe self-insured retention was in place of prior prima
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insurancé. The policies were of two types: @ess policies and umbrella policies.
Excess policies were in place during all fgars, and umbrella policies were in plage
during three of those yearalthough policy terms differedightly from year to year, the
basic setup was the same. Tdwicies in place during the first year are representative.
(Doc. 69-2 at 2-25; Doc. 69-3 at 28-45.)

1. The Hartford’s excess policies
Under the excess policies, dHartford agreed to (Ipdemnify the City against

liability incurred above $500,000 but not abdk® 000,000 and (2) pay a share of the
City’'s defense costs in cases where liabilisy adjusted for me than $500,000.
Although The Hartford had right to associateithh the City at its ow cost in the defense

of claims likely toexceed $500,000, it hawb duty to do so.
a. Duty to indemnify against liability

According to the declarations page, #heaess policies covered “excess liability
above the City’s $50000 self-insured retention. (D069-2 at 2.) The self-insureq
retention was referred to as the “retained limitld. @t 3—4, 14.) Irthe basic insuring
clause, The Hartford agreed ittdemnify the City for “ultimate net loss” due to bodily

injury liability in excesof the “retained limit”:

... [T]he [Hartford] agrees ith the [City] and will indemnify
the [City] for ultimate net loss in excess of the retained limit
hereinafter stated which thgCity] shall become legally
obligated to pay by reason bé&bility imposed by law, or
liability assumed by contractinsofar as the [City] may
legally do so for damagesetause of . . . bodily injury
liability . . . .

! The Hartford presents the Court withiemal City documents so describing the
self-insured retention. (Doc. 66 at ¥38.) The City says these documents are
irrelevant to interpreting Thelartford’s policies becausedi are not evidence of the
parties’ mutual intent. (Doc. 75 at 1 21-B&c. 74 at 6-8.) Although these documerijts
are relevant in showing the City’s own inti@m to have the same rights and obligations
of a primary insurer, the Court need not coasithe documents because that intention i
obvious from the terms and struatwosf The Hartford’s policies.

-3-
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(Id. at 3.) *“Ultimate net loss” meant settlemt& or judgments fowhich the City is

liable, including court-awarded fees and costs but excluding loss adjustment expens
“Ultimate Net Loss” mans the sum actually paid or payable
in cash in the settlement or sédigtion of losses for which the
[City] is liable either by adjdication or compromise . . . and
includes attorney’s fees, court costs and interest on any
judgment or award, but excluslall loss adjustment expenses

and all salaries of employeemd office expenses of the
[City], [The Hartford] or anyunderlying insurer so incurred.

(Id. at 10.)

Coverage extended to liability “causdxyy an occurrence, during the polic
period.” (d. at 3.) “Occurrence” included “an accideor event including continuous o
repeated exposure to conditiomgyich results during the policy term, in bodily injury.
(Id. at 9.) Coverage was limited to®5000 above the rated limit. (d. at 2, 14.) The

City paid a premium of $132,060ld(at 2.)
b. Duty to pay defense costs, but not to defend
The excess policies contained a sepasatdion titled “Defense, Settlement an
Supplementary Payments.” (Doc. 69-2 at Bhjis section gave Thidartford the right to
associate with the City in defending claifnsasonably likely” tanvolve TheHartford:
The [Hartford] shall have the right and opportunity to
associate with the [§/] in the defense and control of any
claim or proceeding arising oof an occurrence reasonably
likely to involve [The Hartford].In such event, the [City] and
[The Hartford] shi cooperate fully.
(Id.) It also prohibited the Citfrom incurring costs on behadf The Hartford without its
consent, which could not henreasonably withheld, in defding claims that “appear
likely” to exceed tle retained limit:
Should any occurrence appearelik to exceed the retained
limit, no loss expense or legal expense shall be incurred on

behalf of [The Hartford] witbut its prior consent. Such
consent shall not be unreasonably withheld.

es:

~
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(1d.)

The section also identified two circumstas governing The Hidiord’s duty to
contribute to the City’'s defeascosts. First, as to claims against the City that
“adjusted” for equal to or legban the retained limit, Theartford would pay no defense

costs:
Should any claim arising frormuch occurrence be adjusted
prior to trial court judgment foa total amount not more than

the retained limit, ttn no loss expenses or legal expenses
shall be payable by [The Hartford].

(Id.) Second, as to claims against the Citgtttmight be adjustédfor more than the
retained limit, The Hartford would pay a share of defense costs in proportion ta
liability incurred above the rataed limit, with the caveathat the City would pay no

more than the retainduinit in defense costs:

However, should the total amduior which such claim might

be adjusted prior to such juakgnt exceed the retained limit,
then if [The Hartford] corents to further trial court
proceedings, it shall contribute to legal expenses in the ratio
which its proportion of téa liability for the judgment
rendered, or settlement madealsto the whole amount of
said judgment or settlement, iaever in no event shall the
[City’s] participatin in such legal expenses exceed the
retained limit . . . .

(Id.) Although The Hartford htha duty in some circumstances to reimburse the City
some costs spent in litigation, it never hadudy to participate in the defense of claim
during litigation.
2. The Hartford’s umbrella policies
Under the umbrella policies, The Hartfoagreed to indemnifthe City against

liability and defense costs inced above the excess policies’ limit, as well as cert

other liability and defense cost3he Hartford also had tloption to provide a defense oy

leave it to the City to provalits own defense. Either wahe defense costs incurred b

are

an

for

S

AiN

y




© 00 N o o ~A W N P

N N DD NN NNNDNRRRRR R B RB R
0w N O O N W NP O © 0N O N W N P O

either the City or Thélartford were part of the ultimatet loss that The Hartford mus

indemnify up to the umietla policies’ limit.
a. Duty to indemnify againstliability and defense costs
The umbrella policies insured the Citytimo ways. First, they added a layer g

excess insurance, covering tgpef liability that fell within the scope of the exces
policies but exceededdhexcess policies’ upper limit. Ftris reason, the declaration
page contained a schedule of “Underlyimgurance Policies” #t listed the excess
policies’ $500,000 limit, whie was itself “excess of” the §is $500,000 self-insured
retention. (Doc. 69-3 at 28 $econd, the umbrella policiesvered types of liability that

fell outside the scope of the excess policiesdxoeeded a smaller s@hsured retention.

For this reason, the declarations page listestparate $25,000 “self-insured retention.

(1d.)

Dual coverage is typical of umbrellaolicies. “Umbrella policies differ from
standard excess insurance pokcie that they are designedfith gaps in coverage both
vertically (by providing excess coveragand horizontally (by providing primary
coverage).” Commercial Union Ins. Cot. Walbrook Ins. C¢.7 F.3d 1047, 1053 (1sf
Cir. 1993). Interpretive issu@say relate to one type of coverage but not the othey,
Coleman Co. v. California Union Ins. C®60 F.2d 1529, 1530 n.1 (10th Cir. 199]
(“The issue before us relatsslely to the excess componerf the umbrella policy.”).

Accordingly, in the basiinsuring clause, The Hartforagreed to indemnify the
City for “ultimate net loss” due tbodily injury in excess dfthe underlying limit or the

self-insured retention, whichever is the greater”:

The [Hartford] will indemnify tle [City] for ultimate net loss
in excess of the underlying limar the self-insured retention,
whichever is the greater, because of . . . bodily injury . . ..

(Id. at 41.) The “underlying limit” was dieed as the coverage limit of the exce{

policies. (d. at 44.) The “self-insured retentiomas defined as the amount listed on tl
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declarations page and did not apply to types of liability covered by the excess policie
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(Id.) Thus, where the type of liability fell witth the scope of the excess policies, the
underlying limit of the excess policies ($00,000) would be “the greater” and The
Hartford would indemnify ultimate net losove that amount. Conversely, in cases
where the type of liability fell outside the scopkethe excess policiethe separate self-
insured retention ($25,000) would be “theeater” and The Hartford would indemnify
ultimate net loss above that amount. It is gpdted that the City’asbestos liability fell
within the scope othe excess policiess¢eDoc. 68 at 8), sdhis case involves The
Hartford’s duty to indemnify Iss above $1,000,000This case doesot involve liability
outside the scope of the excess policsegh as aircraft-related liabilitgg€eDoc. 69-2 at
5), as might trigger The Hartfordtty to indemnify loss above $25,000.

Unlike in the excess policiesjltimate net loss” in ta umbrella policies included

not just settlements and judgments, but defense costs too:

“[U]ltimate net loss” meansthe total of the following
amounts arising with respect to each occurrence to which this
policy applies:

(1) all sums which the [Citylpr any organization as [its]
insurer, or both, shall beconkegally obligated to pay
as damages, whether bgason of adjudication or
settlement, because of blydnjury . . . , and

(2) all expenses incurred byetiiCity] or [The Hartford] in
the investigation, negotiatn, settlement and defense
of any claim or suit seekjnsuch damages, excluding
only the salaries of the [§'s] or [The Hartford’s]
regular employees.

(Doc. 69-3 at 44.)

Coverage extended to lisity “caused by an ocawence which takes place
anywhere in the world.” 14. at 41.) “Occurrence” meant “an accident, including
continuous or repeated exposure to coadgj which results imodily injury.” (Id. at
44.) The City paid a premium 21,053 for the first year.d at 28.)
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b. Duty to defend
The umbrella policies conta@d a separate section titldvestigation, Defense,

Settlement.” Id. at 41.) The first sentence statbat The Hartfordwill defend claims
against the City “to which th policy applies” and “whichno underlying insurer is
obligated to defend,” and The Hartford did undertake thiefense, it would control the

defense and the settlement:

The [Hartford] will defend any aim or suit against the [City]
seeking damages on accountimry or damage, to which
this policy applies and whic no underlying insurer is
obligated to defend, but may make such investigation,
defense and settlement thereof as it deems expedient . . . .

(Id.) But the second sentenckhowed The Hartford to “elect[hot to . . . defend,” in
which event the City must pvide a defense under The Hartl's supervision and settle

the case only with The Hartford’s approval:

If [The Hartford] elects not to wrestigate, settle or defend any
such claim or suit, the [Citylinder the supervision of [The
Hartford] shall arrange for sh investigation and defense
thereof as are reasonably necessary, and subject to prior
authorization of [The Hartford]shall effect such settlement
thereof as [The Hartford]nal the City deem expedient.

(Id.) Unlike in the excess policies, defensestsoincurred by eithethe City or The

Hartford count against thembrella policies’ limits:

All expenses incurred by [The Heord] or the[City] in the
investigation, settlement and de$e of claims or suits shall
be charged against the limit gfhe Hartford’g liability with
respect to ultimate net loss. . . .

(Id.) Thus, the City’s defense costs are jpdutthe ultimate net loss and reimbursable |
The Hartford up to the umbrelfaolicies’ limit. That limit varied from year to year, bu
the first-year limit was “$10,0Q000 part of $20,000,000."d; at 28.)

—F
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C. The City’s communication with The Hartford regarding the asbestos
lawsuit

On May 2, 2014, the City tidied The Hartford of the peling asbestos lawsuit
(Doc. 69-4 at 2-5.) The Cityaintained that it had “eeeded” the retained limit unde
The Hartford's excess policies “by expendmgre than $500,000 fats legal defense.”
(Id. at 3.) Accordingly, the City “demaret]] that [The Hartfad] unconditionally and
fully defend and indemnyfPhoenix againsiny liability” in the lawsuit. Id. at 2.)

On May 9, The Hartford seatresponse letter. (Doc. 66-21.) The letter asked
the City’s “assistance in hetg [The Hartford] determin@ts] coverage obligations, if
any,” for the asbestos lawsuitld(at 2.) The letter speatfally requested, among othe
things, proof that th City exhausted the retained limider the insurare policies. Id.
at 3.)

for

=

On October 14, the City sent a follawp- letter claiming coverage under the excgss

and umbrella policies. (Doc. 69-4 at 7-3he City stated that “expects The Hartford
to communicate its coveragposition in writing within 10 daysf receipt of this letter.”
(Id. at 8.)

On November 6, the City sent another lettéd. &t 10-12.) The i§/ stated that it

“expects The Hartford to immediately ackvledge receipt of our prior correspondence

and advise when it will produce written coverage position.”ld. at 10.) As “proof of

exhaustion” of the retained limit, the letteccimded an email fromthe City’s attorney

stating that the City hadpent more than $1,0@@D0 so far defending the asbestos

lawsuit. (d. at 11.) The City alsmoted that Ms. Tarazdmad renewed her settlemer
offer of $10,500,000. I4.)

That day, The Hartford tolthe City in anemail that the retained limit “must be

~—+

horizontally exhausted,” i.e., that “the guib defend under the excess policies is not

triggered until all of the [r@ined limits] on the triggeregbolicies has [sic] been
exhausted.” Ifl. at 14.) The email also requested/oices and canceled checks as pro

of exhaustion.” I@d.)

of
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On November 7, the Citywformed The Hartford bymail that Ms. Tarazon had
offered to settle for $7,000,000. (Doc. 69-1 at 114.)

On November 18, The Hartford repeated its requesthiting records.” (Doc.
69-4 at 16.)

On December 18, th€ity sent The Hartford billig records showing more that
$1,000,000 in defense costdd. @t 18—-21.)

On January 13, 2015, The Hard stated in an emaihat it “requires the billing

=

records in order to determine whether or tis# [retained limits] have been properly
exhausted” and that “billing records are a thmdg issue that must be addressed prior|to
[The] Hartford issuing a coverage position.ld.(at 23.) The City poited out that this
statement “suggests that ybave not reviewed the billinggcords we proded to you on
December 18.” I¢.)

On January 23, The Hartford emailed théy@ arrange a conference call. (Do

UJ

66-25 at 3.) In a follow-up email, The Harifiostated that the purpose of the call would
be to discuss whether the City had exhausiiedoolicies’ retained limits, given the long
duration of the asbestos exposuréd.)( The Hartford also statl that it “just recently
received the invoices” for the defense costd.) (

On March 5, the City noiiéd The Hartford that it feered to settle with Ms.
Tarazon for $500,000 because a reasonabf#ictecould reach $1,500,000. (Doc. 6944
at 27.) The Hartford responded that“iteither approves nor disapproves of the
settlement” and maintained that it was “nottggpating in the defense” of the lawsuit
because “the City has not exiséed its retained limits.”1q.)

The City brought this action against THartford on its egess and umbrellg]
policies covering all four years it was on thekri The City claimshat The Hartford (1)
breached one or more of its insurance cagray refusing to pathe City’s settlement
payment and defense costs in the asbestosiliaarsd (2) acted in bad faith by refusing to

make the above payments and by failing to lynievestigate and respond to the City’

[72)
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coverage claims. (The City also seeklecldratory judgment aso The Hartford’s

coverage obligations, but caratory judgment is unwarranted because the coerci

remedy of damages is adequit@djudicate all claims.)

The City moves for summary judgment & breach of contid and declaratory
judgment claims. (Doc. 68.) The Hartflocross-moves for samary judgment on all
claims. (Doc. 65.) Oral argumienas held on August 16, 2016.

[lIl.  INTERPRETATION OF THE INSURANCE POLICIES
The parties agree that Arizona law appliégterpretation of an insurance policy i

a question of law.Sparks v. Republic Nat. Life Ins. C&32 Ariz. 529, 534, 647 P.2d
1127, 1132 (1982). Provisionsedao be construed accordingtteeir “plain and ordinary
meaning” and in a way that gives “reasonabid harmonious meaning and effect” to &
provisions. Id. at 534-36, 647 P.2d at 1132-3#&ton omitted). If a provision appear
ambiguous, courts look to other interpretigaides such as legislative goals, soc
policy, and the transaction as a wholeirst Am. Title Ins. Cov. Action Acquisitions,
LLC, 218 Ariz. 394, 397, 18P.3d 1107, 1110 (2008).If ambiguity remains after
considering these factors, the provisiortasbe construed against the insuréd. The
City was a sophisticated insured and self-insurer.

The parties agree that the asbestos axpowas an “occurrence” that triggere
The Hartford’s policies. The question isether the City’s $500,000 settlement paymsg
and $1,400,000 in defense care covered and thereforémbursable under any of the
policies.

Because the parties have not presknevidence of negotiations or othe
communications between the City and THartford when theCity purchased the
policies, resolution of the gisites turns on the policy terms, the nature of the covera
the relation among the coverages, and thasonable expectations of sophisticat

participants in thensurance industry.

-11 -
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A. Excess policies
At the outset, the City gues that The Hartford’s poies were actually “primary”

policies because the City’slsesured retention was not amderlying insurance policy.
In support of this positionthe City quotes a line frorthe Arizona Supreme Court ir
State Farm Mutual Automobile Insurance Co. v. Badarself-insurer is not an insurer.’
149 Ariz. 145, 150, 71P.2d 449, 454 (1986).

That line has nothing to doith this case. The point inBogart was that a self-
insured rental car company is nby; virtue of being self-inged, an insurer of one of its
renters for purposes of “othersurance” clauses ithe renter’s insurangaolicies. That
unremarkable proposition does not meae tBity can ignore itsown self-insured
retention and access first-dollar coverage frore Hartford. “It is well recognized that
self-insurance retentions are the equivalemtprimary liability insurance, and that
policies which are subject to self-insunedentions are ‘excess policies’ which have 1
duty to indemnify until the self-inged retention is exhaustedPac. Emp’rs. Ins. Co. v.
Domino’s Pizza, In¢.144 F.3d 1270, 1276—19th Cir. 1998) (applying California law).
Lest there be any doubt, thecess policies’ declarations pagenfirms that the policies
cover only “exces8ability.” (Doc. 69-2 at 2.)

Having clarified the naturef the excess policies, tl@ourt turns to resolving the
parties’ competing interpretatis of specific policy provisions.

1. The Hartford has no duty to indemnify the City for any of the
settlement.

a. Under the basic insuring clause, quabdve at Part 11.B.1.a, The Hartfor
must indemnify the City fo “ultimate net loss” incurredn excess of a $500,00(
“retained limit.” (Doc. 69-2 at 3. As also quoted above Rart 11.B.1.a, “ultimate net
loss” means settlements andgments for which # City is liable, including court-
awarded fees and costs, “but excludes all loss adjustment expeh#es'City and The
Hartford. (d. at 10.) The City settled the asbestt@m for $500,000within its retained
limit, so The Hartford has nabligation to indemnify the i§/ for any of the settlement.

-12 -
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b. The City argues thasifpre-settlement defense @sf more than $500,000
“eroded” the retained limit, such thall of the settlement was iexcess of the retained

limit. It seeks complete indemnificatidior the $500,000 settbeent amount. This

contention defies the definitis of the excess policy. The declarations page limits

coverage to “excess liability.”ld. at 2.) Under the basic insuring clausee Hartford’s

duty to indemnify is limited texcess “ultimate net loss.ld( at 3.) “Ultimate net loss”

is the sum for which # City is liable to a third partybut excludes all loss adjustment

expenses” of the City.Id. at 10.) See Planet Ins. Co. v. Mead Reinsurance Cai®9
F.2d 668, 671-72 (9th Cir. 8) (interpreting identical dimition of “ultimate net loss”
as not including defense costs). Thesausks clearly exclude defense costs frg
counting toward satisfactiaof the retained limit.

Even when an excegmlicy is silent on whether uedying defense costs satisf
the underlying policy limit, it is unreasonable # sophisticated insed to assume they
do. Seel-1 New Appleman Law dfiability Insurance8 1.05[2][f] (2015) (“Defense
costs under most CGL [commercial generability] policies are outside of the policy
limits, meaning that payment of defensetsaoby an insurer does not reduce the amo
available to pay judgments or settlements.”); 3-288w Appleman Insurance Lav
Practice Guide§ 29A.20 (2015) (“An excess carrigrat is not specifially told by the
insured or its broker that the underlyingnpary coverage is self-liquidating rightly
assumes that defense costs Wdlpaid in addition to the ipnary policy limits and prices
its policy accordingly.”).

But there is more. The eass policies do not meredxclude defense costs fron
satisfying the retained limit. They speakpkcitly to how defenses costs are to A
treated. As discussed below, the policieldim responsibility for all such costs whel
as here, the claim is adjustedthin the retained limit. They also require proportiona

sharing of defense costs if the claim is athd for morethan the retaiad limit. The
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City’s position that defense costs erode itsinei [imit contradicts these policy terms g
well.

C. The City relies on a clause in te&cess policies, quoted above at P3
[I.B.1.b, stating that the City participation in deferes costs shall not “exceed th
retained limit.” (Doc. 69-2 at B. But that clause must be resdcontext. It appears in
the policy section titled “Defense, Settlememtd Supplementary Payments,” not tf
basic insuring clause. As explained below, the clause appliesvbely ultimate net loss
is adjusted above $500,000 and the City and The Hartfditddsense costs. In thaf
situation, the clause liits the City’s share of dense costs to $500,000.

Although the clause refers the City’s “retained limit, it concerns only the dollar
amount of that limit ($500,000). It does rsaty that defense costs exhaust that limit 1
purposes of The Hartford’s duty to indenynif Rather, the clause relates to Tk
Hartford’s separate duty in some circumsigsito pay some of the defense costs,
explained below.

2. The Hartford has no duty to pay any of the City’s defense costg
because the City settled vin its retained limit.

a. The policy section titled “Defer, Settlement and Supplementa

Payments” addresses The Harfs duty to pay the City’'slefense costs. The firs

1S

Art

D

e

or
e

as

ry
|

sentence, which will be referred to as the “No Costs” provision, states that The Halrtfor

shall not pay any defense costs for a claiat th “adjusted” for an amount within the

retained limit;

Should any claim arising frorauch occurrence be adjusted
prior to trial court judgment foa total amount not more than
the retained limit, ttn no loss expenses or legal expenses
shall be payable by [The Hartford].

(Doc. 69-2 at 3.)
That provision governs here. The asbsstlaim against th€ity was adjusted
within the retained limit of $5D000. The No Costs provisigutaces the City in exactly

the same position as a primary insurer, whigh @ity used to have before it decided

-14 -

1”4

[O




© 00 N o o ~A W N P

N N DD NN NNNDNRRRRR R B RB R
0w N O O N W NP O © 0N O N W N P O

save that premium and self-insure for thstfit$500,000 of loss.Typically and unless
drafted otherwise, the primary insurer ibl@&for the policy limit in loss indemnification
and for unlimited defense costs.

b. The City argues thahe No Costs provision dsenot apply here becaus

D

the City “adjusted” the claim for a higher amotimn it settled it for. The City interpret

U7

the word “adjusted” to include not ontpe ultimate settlement amount, but also the
amount spent defending thairh on the way to settlement.

The City’s interpretion contradicts plain meaningThe word “adjusted” in the
No Costs provision refers to the settlemenbant which the City agesl to pay. Black’s

Law Dictionary at that tira defined “adjustment” as:

An arrangement; a settlemenin the law of insurance, the
adjustment of a loss is the ascertainment of its amount and
the ratable distribution of iamong those liable to pay ifThe
settling and ascertaining the anmb of the indemnity which

the assured, after all allowas and deductions made, is
entitled to receive under thelmy, and fixing the proportion
which each underwritas liable to pay.

AdjustmentBlack’s Law Dictionary (5tlked. 1979) (emphasis added).

The City’s interpretation also conflictwith surrounding plicy language. As
explained, The Hartford’s dytto indemnify applies onlywhen the retained limit is
exhausted by liability indemnifit@n, not by defense cost#. the word “adjisted” in the
No Costs provision includes both liability andelese costs, then thetained limit would
be met for purposes of reimbursing defense dueftsreit is met for indemnity purposes
That makes no sense for an excess policyclwis always grounded on a primary poligy
(or its equivalent, a self-insured retentionhich itself has an underlying duty to defend.

Furthermore, the sentence immediateljof@ing the No Costgrovision uses the
word “adjust” to mean settling or adjuditcey the amount of liaility excluding defense

costs, as discussed below.
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C. Applying the No Costs provision tdaims settled within the retained limi
harmonizes with the following sentence. Thadvision, which will be referred to as thg
“Proportional Costs” provision, describes whEne Hartford must pay a proportion g

the City’s defenseosts and how much:
However, should the total amduior which such claim might
be adjusted prior to such juakgnt exceed the retained limit,
then if [The Hartford] corents to further trial court
proceedings, ishall contribute to legaexpenses in the ratio
which its proportion of theliability for the judgment
rendered, or settlement made abe to the whole amount of
said judgment or settlemerttiowever in no event shall the

[City’s] participation in such legal expenses exceed the
retained limit . . ..

(Doc. 69-2 at 3 (emphasis added).) Undeas provision, TheHartford’s duty to

reimburse the City’s defense costs is exgiiccontingent on, and proportional to, it
duty to indemnify some of the City’s “liability.” For example, if the City settles a cl3
for $600,000 and the defense costs are $300,00e Hartford would be responsible fqg
one-sixth of the settlement liability ($100@ and therefore oneéxth of the defense
costs ($50,000). Conversely, if the City sattheclaim for $500,000r less, The Hartford
would be responsible for none tbie settlement liability and nomé the defense costs. Iy

that circumstance, the Proportional Costs f@ion says the same thing as the No Co

[

1%

—
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provision in the preceding sentence. &sother court has noted, the No Costs and

Proportional Costs provisions taken togett@ainly support” theconclusion that the
policyholder is “responsible fodefense costs for claims settled within its SIR [self-
insured retention] amount.City of Oxnard v. Twin City Fire Ins. Ga37 Cal. App. 4th
1072, 1079, 44 Cal. Rptr. 2d 177, 180 (1995).

d. The last clause of the Proportior@bsts provision beffigs the City by
placing a maximum on the City’s “participation sach legal expenses.” (Doc. 69-2

” 13

3.) That clause will be referred to as the “Costs Ceiling.” “[S]uch legal expenses” n

the legal expenses referreditothat sentence: the expens#sdefending a claim that
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settles or is adjudicated for matean $500,000. Khough the City gemally participates
in such defense costs in proportion to itbility, the Costs Ceiling ensures that the Ci

does not pay more than the “retainiedit,” or $500,000,in such costs.

Whereas the basic insuring clause usies $500,000 “retained limit” as the

amount the City must pay in ultimate nesdabefore the insurer must pay anything f
liability, the Costs Ceiling referso the “retained limit” asshorthand for a separats
$500,000 boundary. Unlike the basicsumning clause, the NdCosts provision,
Proportional Costs provision, and Costs @giligovern The Hartfol’'s duty to pay
defense costs. Therefore, the Costs Cesirmgference to the “retained limit” simply
incorporates the amount that the limit représef500,000, as an independent limitatig
on the City’s responsibility for defense costs.

The City argues that the language of thosts Ceiling—"in ncevent” shall the
City’s “participation in such legal expensesceed the retained limit"—not only limitg
the City’s proportional shargn obligation established in éhsame sentence, but als
applies in circumstances wigethe City would otherwisée responsible for all the
defense costs. But insurance policies, likecantracts, should beterpreted to give
effect to every provision. The interpretatiof one provision “musot render a related
provision meaningless.’Aztar Corp. v. U.S. Fire Ins. Ca223 Ariz. 463, 476, 224 P.3¢
960, 973 (Ct. App. 2010)The City’s argument would exiguish entirely the No Costg
provision in the immediately preceding sentence.

The Costs Ceiling is part of and qualifike Proportional Costgrovision, not the
No Costs provision. TénProportional Costs provision’sfeeence to claims that “might
be adjusted” for more #m $500,000 recognizes that rdit claims will be adjusted that
high. The phrase “in no event” does rettend beyond the nwal costs sharing
obligation created in thsame sentence. Thus, the €@xtiling does not apply here, an

The Hartford still has no duty pay any defense costs.
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3. Alternatively, reimbursement of defense costs iallocated across
policy periods and no year exeeds the City’s retained limit,
however calculated.

a. Suppose all the foregoing rulingse wrong and the excess policies (¢
impose on The Hartford some guib pay defense costs onttee City incurs at least
$500,000 in defense costs, indemnity castdjoth. The question would remain wheth

the City actually didncur $500,000 ircosts, however calculated, in any single poli

period. Here, thougthe City spent more #&m $1,400,000 in defeasosts, those cost$

were spent defending a claim arising nfrean occurrence—asbestos exposure—t
spanned four of The Hartford’s policy periods and twenty-six years altogether.

The parties address this complicationdifferent ways. The Hartford says th
City's defense costs, like the indemnity ollign, should be allocated across all polici
covering the City during the smty-six-year period of asbestexposure. On this view
the City never incurred moreah the retained limit of $50000 in any costs in any of
The Hartford’s policy years. The City, oretlother hand, seeks to apply all its defen
costs to one policy of its cle®. On that view, the Cityncurred more than $500,000 if
defense costs for thszlected policy year.

This dispute, though it involves the alltioa of defense costs, resembles a mc
familiar debate in insurance law over howattocate an insured’s liability when it arise
from a single occurrence spangimultiple policy periods.Seel-1 New Appleman Law
of Liability Insurance8 1.10[2] (2015). The Hartford’approach, known as the “prq
rata” method, allocates liability among alllisees in place during the occurrencéd.
The City’s approach, known dke “all sums” or “pick and choose” method, allows tt
insured to select any of tipmlicies to cover the liability, @hthe insurer orthe selected
policy may then seek contribution from other insurds. Arizona cases are silehbut

most states favor pro rata allocatio&eéDoc. 66-32 at § 109.)

2 The Court declines theit@'s request to certify thigjuestion to the Arizona
Supreme Court. (Doc. 74 at 12.) The dieesis not dispositiveas other grounds
independently govern this cas€he question is not very diffult. There is no urgency ta
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b. The City has a threshold problem uniie “pick and choose” approach tha
it did not pick and choose omlicy year. It picked andhose four policy years. It
made demand and filed suit against The Hedttn its excess and umbrella policies f
all four of its years. The City cites rauthority that would deny a carrier sued fq
multiple policy periods, or nitiple carriers sued togethdéor multiple pdicy periods,
allocation at least among the policies ane folicy periods for which suit is actually
brought. Nor would it make any sensedm so. Allocatingonly among the policy
periods for which the i/ sued The Hartford, and further assuming the City is entitlec
repayment of all its ultimate net loss and defense costitiis total costs per year
would be less than the $500,000 retainedtlimeach year. The i€y still would have no
claim against The Hddrd for any costs.

C. Even apart from the fattat the City has suathder multiple policy years,

pro rata allocation of the City liability and defense costmakes sense in light of the

excess policies’ language. Thasic insuring clause in eapblicy is limited to liability

“caused by an occurrence, duritige policy period.” (Doc. 69-2 at 3.) Similarly, th
duty to pay defense costs is limited to wiaiarising from an “ccurrence,” which is
defined as an event that results in bodily injury “during the policy terrd’ a 3, 9.)

The most reasonable reading of these prowss is that eaclpolicy applies only to
liability—and associated defense costs—cduby asbestos exposure that occurr
within the policy period. SeeBoston Gas Co. v. Century Indem. C454 Mass. 337,
358-360 & n.34, 910 N.E.2890, 306-08 & n.34 (2009)ngerpreting similar policy

answer the question. Even if all thefatese and indemnity costs are allocated of
among The Hartford’s policies amhich this action idrought, the Citis total indemnity

—

|

| to

D

9%
Qo

iy

and defense expenses fall shafrthe $2,000,000 needed to exceed the $500,000 retainec

limit for any of those four years. No questisrworthy of certificaton if it is not worthy
of appeal, and it is not clearaththe City would appeal andrmr up its own attorneys’ feeg
and risk assessment of The Hamifs attorneys’ fees on appealSee A.R.S. § 12-
341.01(A). If the City does appeal, the utoof Appeals can #n decide whether
certification is necessary.
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language to support pro radédlocation of liability and ciecting cases supporting that
interpretation). Notably, th policies do not contain swaag language obliging The
Hartford to pay “all sums” for which the City ligble, as is someties argued as a reason
for allocating all liability and costs tone policy insted of pro rata. See, e.g.State v.
Cont'l Ins. Co, 55 Cal. 4th 186, 193, 19281 P.3d 1000, 113, 1007 (2012).

Pro rata allocation of liability and defensestis also consigté with the City’s

reasonable expectations. T@&y cannot have reasonably expected any single one-year

occurrence-based policy to cover all its liabibtyd defense costs asmded with twenty-
six years of asbestos exposurgeeBoston Gas454 Mass. at 363, 910 N.E.2d at 309
(“No reasonably policyholder could havegpected that a single one-year policy would
cover all losses caused by toxic industrial waseleased into thenvironment over the
course of several decades.”). This is esfigdiaue because The Hartford’s policies wete

excess policies to apply onlytaf the City exhausted a seffsured retention. Becaus

D

the excess policies insured lagsk than primary policiesthey charged relatively low

premiums. Thus, to allow that@€to assign all its defense sts in the asbestos lawsuit t

[®)

one policy year, thereby triggering an exciessirer's duty to pay defense costs, would
essentially allow the City to “manipulatihne source of its recovery and avoid the
consequences of its decisitmbecome self-insured.Missouri Pac. R. Co. v. Int'l Ins.
Co, 288 Ill. App. 3d 69, 82679 N.E.2d 801, 810 (1997).

In addition, pro rata allocation serves [iipolicies of fairness and efficiency fo
courts and litigants alike. It “avoids saddlioge insurer with the full loss, thmirden of
bringing a subsequent contriimn action, and the risk that recovery in such an actjon
will prove to be impossible lsause, for instance, the imsu of the other triggered
policies is unable to pay.’Boston Gas454 Mass. at 365, 919.E.2d at 311 (quoting
Olin Corp. v. Insurance Co. of N. An221 F.3d 307, 323 (2d Ci2000)). It also allows
courts to divide liability amog multiple insurers all at oncegather than slogging through

“two separate suits” and risking inconsistemtings in the absence of overall “guidange
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as to how to allocate liability."1d. at 364—65, 910 N.Ed at 311 (quotingnergy North
Natural Gas, Inc. v. Certain Underwriters at Lloydk56 N.H. 333, 345, 934 A.2d 517,

527 (2007)). Indeed, if one carrier had to pay the entire loss, it would face the |san

impossibility of proving actuashares of damages in saekicontribution from the other
carriers on the same occurrence—unless thairibution action itseladopted a pro ratq
approach.

d. Despite these reasonsadopt pro rata allocatiothe City argues that the
lack of consensus on the issisea policy ambiguity that mudte resolved in its favor,
relying onCity of Glendale viNational Union Fire Instance Co. of PittsburghNo. CV-
12-380-PHX-BSB, 2013 WL 1296418, at *9.(Briz. Mar. 29, 2013). That case turned

on a specific policy term: namely, whethee thhrase “invasion of the right of privat

11°)

occupancy” means physical invasion oélreroperty or something broadefd. at *5.
Some jurisdictions had defined the term nafypwhereas others had defined it broadly.
Id. at *9. After reviewing case law, dictiary definitions, and baer policy terms, the
court deemed the term ambiguous andrpried it in favor of the insuredd. at *5-11.
That is not this case.

There is no ambiguous poliégnguage concerning alldgan over policy periods.
There is a difficulty—indeed, impossibili#yof proving precisely how much damage
arose from asbestos exposure before policy periods, howmuch from additional
exposure in the policy periodsnd how much from yet furthexposure in later periods.

Disputes in policy meaning are notntel in cases allocating damages for

U

occurrences over time. The policy language Ieystal clear. The Hartford is liabl¢
only for damages for occurrences within itdi@o periods. It is a matter of fact, not
policy ambiguity, how much damage was @iy exposure in one policy period when
a single occurrence spans multiple policy periods. The judicial disagreement
allocation is not primarily abouydolicy meaning but about theest balance of efficiency,

accuracy, and fairness in finding facts that cafm@oproven specifically. Here, pro rata
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allocation of the City’s liability and defensmosts is the mostonsistent with policy
language and the most reasonable way to redblt inherently factual matter. Arizon
is most likely to follow the pro-ratallocation that most jurisdictions do.

e. The City argues that allocating amsured’s liability is conceptually
different from allocating defense costs undstraight duty to defend. For example, th
First Circuit recently declineto extend Massachusetts’oprata method of allocating
liability to an allocation of dense costs where the partiesl mt thoroughly briefed the
issue. Peabody Essex MuseumW.S. Fire Ins. Cq.802 F.3d 39, 52-5@.st Cir. 2015).
In that case, the insurer had apl@it “duty to defend” the insuredkl. at 46 n.9, and the
First Circuit worried that allocating defensests among policy periods might contravel

L1}

Massachusetts’ “complete defense” rule, undbich an insurer witha duty to defend

any claim in a lawsuit mustefend the entire lawsuig. at 53 (quotingGMAC Mortg.,

LLC v. First Am. Title Ins. Cp464 Mass. 733, 738, 98bE.2d 823, 827 (2013)).
Fortunately, those concerds not apply here. Undel 8he Hartford’s policies,

defense costs should be allocated the samg as liability. Unlike the insurer in

Peabody Essex he Hartford has no duty to providedefense under any of its policies

e

D .

Its only duty as to defensets contribute to the City’s costs in defending itself under the

explicit formulas and limits in the polide (Doc. 69-2 at 3; Doc. 69-3 at 41.Thus,
there is no risk of violating Arizona’s owmlete defense rule, which governs duties
provide a defense, not duties to contribiatéhe costs of a defense by the insur&ee
Regal Homes, Inc. v. CAN In217 Ariz. 159, 169, 171 P.3l0, 620 (Ct. App. 2007)

(stating complete defense rul€ulf Chem. & Metallurgical Cp. v. Associated Metals

& Minerals Corp, 1 F.3d 365, 372 (5t@ir. 1993) (allocating defense costs pro rata gnd

noting that “[tlhough we approve éhconcept of apportioning theost of an insured’s

% The City contends the egss policies impose a duty defend, according to a
Ninth Circuit case involvingidentical policy language. Planet Ins. Co. v. Mead
Reinsurance Corp789 F.2d 668 (9th Cir. 1986). Biliat case did not identify any duty
to defend apart from a duty to pay defense costs.
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defense among those liable for exposure digltng the period fowhich claims are made
against the insuredye do not limit theduty of defendingthe insured”);accord Sec. Ins.
Co. of Hartford v. Lumérmens Mut. Cas. Co264 Conn. 688, 7113, 826 A.2d 107,
122-23 (2003) (allocating defense costs pro rata despietion that duty to defend is
broader than duty to indemnify).

f. Courts subscribing to pro rata alltica have several nieods to apportion
liability among policies. Seel-1 New Appleman Law of Liability Insuran&1.10[2]
(2015). Common methods include apportioning liability dame (1) thetime the policy
was exposed to injurknown as “time on the risk,” (2) ¢hdegree of injurghat occurred
during the policy period, and (3) the time ftaicy was exposed to the injury, multiplieg
by the policy’s liability limit, knownas “time on risk times limits.” Id. (citations
omitted).

The time-on-the-risk method is the maqstactical, both in general and her
because the underlying settlement resolvedther facts that would permit applicatio
of a different method.SeeBoston Gas454 Mass. at 370, 9IN.E.2d at 314 (“[T]he
time-on-the-risk method of allocating lossesapropriate where the evidence will ng
permit a more accurate alloaati of losses during each pgliperiod.”). The other
methods risk great complexity and increasétigation expense, tthe cost of insureds
and insurers alike, with questionable inceeas accuracy. The Arizona Supreme Col
is unlikely to adopt a methoithat would force the insurei try the case he settled ir
order to get his insurance, e there is a much simpler w# allocate loss fairly among
all carriers.

B. Umbrella policies
The umbrella policies gendlaapply only after the excess policies are exhaust

They indemnify excess liabilitgnd applicable defense exyzes incurretby the City.
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1. The Hartford has no duty to indemnify the City for any of the
settlement or defense costs in this case.

a. Under the basic insuring clause, Hueatford must indenify the City for
“ultimate net loss” due to bodilinjury in excess of “the underlying limit” or “the self
insured retention,” whichever is higher:

The [Hartford] will indemnify tke [City] for ultimate net loss

in excess of the underlying limitr the self-insured retention,
whichever is the greater, because of . . . bodily injury . . ..

(Doc. 69-3 at 41.) The “undgimng limit” refers to thecoverage limit in the excess
policies: $500,000 beyond the City’s $500,0@€ined limit, or $1,000,000 altogethey.

(Seeid. at 28, 44.) The “self-insad retention” refers to deductible of $25,000 for
primary coverages for liability not covered the excess policies, such as aircraft-relat
liability. (Seeid. at 28, 44; Doc. 69-2 at 5.) Thus, the umbrella policies insure ag:
two types of liability: (1) liabity that falls within the sope of the excess policies by
exceeds $1,000,00nd (2) liability for other coveraglat falls outside the scope of th
excess policies and exceeds $25,000. The City’s asbestos liability fell within the sct
the excess policiess¢e Doc. 68 at 8), so this casevolves The Hartford's duty to
indemnify loss above the excessigies’ limit of $1,000,000.

The City did not inculiability above the excess poligielimit, or any liability at
all under the excess policies. Although tGéy incurred more than $1,400,000 i
defense costs, that did not count towardekeess policies’ coverage limit as previous
discussed. Because the City did not exhamsess policy coverage, it cannot access 4
umbrella coverage.

b. The City notes that ¢humbrella policies includdefense costs in “ultimate
net loss,” as quoted above at Part I1.B.#2hich means indemnitynder the policies is
for applicable defense costs. (Doc. 69-3 aj 4phe City also notethat defense costs in
the umbrella policies are chargedharst policies’ coverage limit.ld. at 41.) From that

the City contends the umbrella policies lgack to pay for all prior defense costs n
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previously insured. Under the City’sgaiment the umbrella insurer would pay 3

defense costs in the asbestos lawsuit al$®@),000, even thougthose defense costs

were incurred in connectiowith liability not covered by ¢ner the excess or umbrell:
policies. That is not how umbrella insoc@ works. “Wherean excess policy does
provide for a duty to defend, that duty wgiénerally not arise until the policy limits o
the primary insurer’'s covege are exhausted.” 1{lew Appleman Law of Liability
Insurance§ 1.05[2] (2015). The City’s contention is unreasonable, and no insured ¢
have reasonably expected suigjints in umbrella insurance ew if the policy text did not
necessarily preclude it.

In any event, the terms and structurdalef umbrella policies preclude the City’

interpretation. The Hartford'duty to pay the City’s defese costs is governed by the

excess policies until the City’s liability reach®$,000,000. Only #n do the umbrella
policies begin to apply. This structure eadps why the umbrella policies list the exce
policies as “underlying” and chge a much smaller premiumCdgmpareDoc. 69-3 at 28
with Doc. 69-2 at 2.) Any duty to defendder the umbrella policias limited to claims

“to which this policy applies” (Doc. 69-3 4tl), and the policy applies only to claims fg
which the underlying retained limihd excess policy have been exhausted.

2. The Hartford had no duty to provide a defense.

a. The policy section titled “InvestigatioDefense, Settlement” sets forth The

Hartford’s duty to defend.As quoted above at Part [IBb, any such dutis limited to
claims “to which this policy ggies” and “which no underlyig insurer isobligated to
defend.” (Doc. 69-3 at 41.)The Hartford has the option frovide the defense, or a
happened here, it may “elect[] ntot investigate, settle or defend any such claim or st
and leave the City to provide its dege, as in the excess policietd.)

b. The City argues that expected a defense from the beginning of t
asbestos lawsuit because the duty to defend under the umbrella policies extends tg
that “no underlying insureis obligated to defend.” Id.) All that means is that if an

underlying insurer is obligated by its own pglio defend or pay dense costs after its
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own duty to indemnify is exhausted, The Handfe umbrella policies do not take on tha
duty in place of the underlying carrier for thmbrella tranche of coverage. It protec
the umbrella insurer in cases where anopfedicy provides a duplicative duty to defend,

It is common in insurance for liability $urers whose duty to indemnify has be¢
exhausted to continue to haseduty to defend. That the norm for primary insurance
with no excess policy. The same could applyhis array of self-insurance in place ¢
primary insurance, followed by excess insaenfollowed by umbrella insurance. T
illustrate, suppose th€ity’s liability were high enougho trigger coverage under thg
excess policies but not the umbrella policies and the City’'s defense costs exg
$1,000,000. In that case, the excess ca(vibich happens to be The Hartford) woul
have to reimburse all the City’s defensestsoabove $5000@. This clause in the
umbrella policies preserves that duty ofexcess carrier to pay those defense costs.

In any event, for purposes of this pien, the City itself is plainly and in
substance an underlying insu expressly obligated to f@®d and bear the costs @
defense, subject to some rights to reimbursement under the excess policies tha

came into play. That realitis apparent from the excepslicy terms. As has beer

noted, the City supplanted its earlier pamy carrier with itself and took on the

obligations of the primary carrier. The City stdnave been an underlying insurer in tf
sense of the umbrella policies because tleex policies specifically contemplated th
the City would defend certaiclaims at its own cost, asy primary insurer would.

The City protests that it isot an “underlying insureirfor purposes of the umbrellg
policies because, as the Arizo8apreme Court observedBogart “a self-insurer is not
an insurer.” 149 Ariz. at 150, 717 P.2d4a%. As has already been discus&mfjartis
beside the point. It did n@ddress whether a self-insuieran underlying insurer for
purposes ofts own excess or umbrella policies. U%$) the City was an “underlying

insurer” with a duty to defend for purposes of the umbrella policies.
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The City cites two cases in which an excess insurer had a duty to defend
though primary coverage had not been exhaust&mhnson Controls, Inc. v. Londoj
Market 325 Wis. 2d 176, ZBN.W.2d 579 (2010)IMG Worldwide, Inc. v. Westcheste
Fire Ins. Co, 572 Fed. Appx. 402 (6th Cir. 2014But neither of those cases address
whether a policyholder with a self-insured retention is an “underlying insurer”
purposes of a higher insurer's duty to reurse defense costs. Here, under t
contractual arrangement between the Citgt ahe Hartford as established by the excg

and umbrella policies, Theartford had no duty to defend the asbestos claim.

IV. BAD FAITH
The City conceded at oral argumethiat if The Hartford has no paymer

obligation under the excess or umbrella policibgen the City has no bad faith claim.

There is no payment obligation under the sscer the umbrella poies. Although the
analysis could end there, summary judgmamtthe bad faith clan is also warranted
regardless of whether The Hartford hgsagment obligation, as explained below.

An insurer has an obligation to play fairly with its insuredilisch v. State Farm
Mut. Auto. Ins. C.196 Ariz. 234, 237995 P.2d 276, 279 (2000). This obligation
breached when the in®r (1) acts unreasonably towalte insured and (2) knows, o
recklessly disregards, the unreasonableness of its aci@arwater v. State Farm Mut.
Auto. Ins. Co.164 Ariz. 256, 260, 7BP.2d 719, 723 (1990).

EVE

ed
for
he

2SS

S

-

The good faith obligation pplies to the processing of a claim as well as the

ultimate coverage decisioiZilisch, 196 Ariz. at 237-38, 995R] at 279-80. An insuref]
may not delay an investigation, force msured to jump through needless hoops,
lowball claims in the hopes th#te insured will settle for lesdd. at 238. Nor may an
insurer deny a claim whose merite awot fairly subject to debatéd. at 237.

Knowledge or reckless disregard of unreasonableness does not require int
harm, but it requires something more than mistake or inadvertefit@wlings v.
Apodaca 151 Ariz. 149, 160, 762 P.2d 565,66{1986). Insuranceompanies “are far
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from perfect. Paperget lost, telephone messages naspd and claims ignored becaus$

paperwork was misfiled or improperly processeSuch isolated mischances may res
in a claim being unpaidr delayed. None of these stakes will ordinarily constitute a
breach of the implied cowant of good faith.” Id. at 157. An insurer must have
founded belief in itgoverage positionld. at 160.

The question here is whether theresidficient evidencdrom which reasonable
jurors could conclude that €Hartford, in processing amndtimately denying the City’s
claim, “acted unreasonpband either knew owas conscious of the fact that its condu
was unreasonable Zilisch, 196 Ariz. at 238995 P.2d at 280.

A. Processing of claim
The City alleges that Thelartford processed its claim in bad faith by, amo

other things, (1) failing to reend promptly and clearly tthe City’s tender of defensg
and requests for information, (2) failing &ssert its defenses in a timely manner,
changing its coverage positions, and (4) hagilto conduct a reasonabinvestigation.
(SeeDoc. 74 at 15-16.) Butéhevidence tells a different story.

As to timeliness and clarity of Theakiford’s responsive communications, Th
City tendered its defese on May 2, 2014.The Hartford respondedne week later and
asked for proof that the retained limit haden exhausted. €hCity provided its
evidence of exhaustioon November 6, nearly>smonths later. The evidence consistg
of an email from the City’s attorney statititge amount of the City’defense costs, which
was plainly insufficient. The Hartford imrdemtely clarified thatit needed more than
that, and it specifically requested invoi@sd canceled checksThe City provided the
records on December 18jore than one month later andtla¢ beginningf the holiday
season. The Hartford emallghe City on Jarary 13, 2015 to filow up about the
recordsand emailed the City on January B arrange a conference call to discu

exhaustion.
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As to timeliness of The Hartford’s assertigfenses, The Hartfotdld the City on
November 6, 2014 that the agted limits in each applictb policy period must be
exhausted. Its position has naturally developed from there.

As to consistency of Thedttford’s coverage positionThe Hartford consistently
maintained that the retained lisin each policy period mube exhausted and never sa
it would indemnify or defend th€ity in the asbestos lawsuiAlthough the precise lega
basis for The Hartford’s positioexpanded as ¢hdispute evolved, #t is an ordinary
feature of litigation. The City’s legal positions have shiftedval in the course of this
dispute and litigation.

There is no evidencéhat The Hartfordwasted time or ignored general ¢
statewide insurance law pripbes. The timing of The &ftford’s actions has beer
indisputably reasonabknd prompt. There is no eviderfcem which bad faith could be
found in processing the claim, much less ffa¢ Hartford knew or was conscious of ar
unreasonableness.

B. Denial of claim
The City also alleges thdthe Hartford denied its clai in bad faith because itg

coverage position (1) isnreasonable, (2) fails wive the policy itsmost natural reading,
(3) fails to resolve policy abiguities in the City’s favor(4) selectively relies on certain]
policy provisions, (5) ignores ¢hfact that the policy is s on certain issues, and (6
fails to resolve legal uncertainty in the City’s favor.

In fact, The Hartford’s @average positions are reasonablen if, contrary to the

rulings in this order, thegre not correct. Furthefhe Hartford’s pseition on allocation

over policy periods is eminenthgasonable, even if the Arizona courts rule otherwise i

the future. It coulchardly be unreasonable when the mijoof jurisdictions adopt it.

Good faith does not reqei insurers to resolve open leggailestions in favor of coverage|

Rather, insurers are entitled to challengeetage claims that are “fairly debatable
Noble v. Nat'l Am Life Ins. Ca. 128 Ariz. 188, 190, 624 &d 866, 868 (1981) (citing
Anderson v. Cont'l Ins. Cp85 Wis. 2d 675, 271 N.W.2868 (1978)). That is true
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“whether the debate concerns a matter of fact or [adntierson 85 Wis. 2d at 691, 271
N.W.2d at 376.

An insurer who blindly denies coveragenist free of bad faith merely because|i

guessed right, without basis, that coverageld/ide fairly debatable. The insurer mu
have genuinely believed at thiene of denial that coverage was fairly debatable, &
whether the insurer did so believe is generally an issue of &s#Zilisch, 196 Ariz. at
237, 995 P.2d at 279. But the City has pagsented any evidence sufficient to raisg
triable question as to The Hartford’s belieftsicoverage positionThe Hartford told the
City from the beginning that the City must exiathe retained limitg1 each applicable
policy period before accessing coage for that period. Contsato the City’s attempted
analogy taRowland v. Great States Insurance Gbere is no evidence that The Hartfof
“consciously and unreasdnig disregarded the authority” théte City cited, “failed to
investigate its own position,” or “delayedsmdving this dispute,199 Ariz. 577, 586, 20
P.3d 1158, 1167 (Ct. App. 2001).ll e evidence is exactly the opposite.

Thus, there is no evidence that The Hadfacted unreasonably in processing

denying its claim, much less that it knewvaais conscious of sh unreasonableness.

V. EXPERT TESTIMONY
Summary judgment is proper, evenJéffrey Stempel’s opinion testimony i
admissible. But much of it must be excludadany event. Stepel is a law professor
who has published books and articles on insuranee e prepared fothe City a thirty-
four-page, single-spaced report “to address inserasties in this matt.” (Doc. 67-2.)
His report extends far beyond the ramj@dmissible expert opinions.
His report consists largely of legalpinions. Some of his opinions ar

interpretations of language in The Hart's policies, suclas the following:

The language of the policies sdil the City do not support
the reduction in coverage sought by [The Hartford].
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the following:

(Id. at 12, 13, 14 (citations and internal quioia marks omitted).) Some of his opinions

are applications of Arizona law to thacts of this case, sh as the following:

The most natural reawy of this policy laguage is that the
most the City will be required tpay in order for First-Layer
coverage to attach is $500,000.

The natural reading dhis language is that where a claim is
triggered that implicates thetachment point of the policies,

the umbrella insurer has a dutydefend unless an underlying
insurer . . . is required to defend.

(Id. at 4, 17, 25.) Some of his opinions assertions of Arizona surance law, such as

Although every contract carriesith it an obligation of good
faith and fair dealing, thegood faith duties surrounding
insurance policies are signifiaiyngreater than for most non-
insurance contracts and under Arizona law can support a tort
cause of action for injuries sufé by a policiolder due to
insurer bad faith.

Arizona, like most states, followtke rule that where there is
unclear language in a policy, the language is construed
against the insurer that draftehe policy unless the textual
ambiguity can be readily res@g by reference to extrinsic
evidence or context thatarifies the ambiguity.

Arizona applies the principle dhan insurance policy may not

be interpreted so as to defehe reasonable expectations of
the insured. All jurisdictns appear to consider the
policyholder’s objectively reamable expectations when

construing ambiguouknguage. Arizona applies a stronger
version of the concept than mastates, one in which the

language in the portion of thesimument that the customer is

not ordinarily expected to ream understand ought not to be
allowed to contradict the bgain made by the parties.
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Under these circumstanceswiais wrongful claims handling
by Hartford to act in self-intest in the face of Arizona law
by self-servingly assuming that Arizona law supported
allocation among insurers thairced a policyholder to pay
multiple [self-insured retentions] . . . .

In the absence of grArizona precedent f@ring its position
(and no state Supreme Courtcidgons on the issue), an
insurer meeting the “equal consration” standard of care
would resolve the allocation/pprtionment conflict in favor

of the policyholder until such time as the insurer could obtain
a judicial ruling in its favor omt least point to controlling
favorable and sufficiently analogous precedent. Hartford did
notdothis. ...

For the reasons set forth alegvit is my opinion that
Hartford’s conduct tavard the City fell below the applicable
standard of care required of insurers acting in good faith
toward policyholders and alsoolated unfair claims practices
legislation. . . . In additionn light of Hartford’s slow and
inadequate claims handlingsponse, unreasonable coverage
position, and failure to adequbtenvestigate and consider
Arizona law, it appears thatlartford acted with willful
indifference and in conscious degard of the interests of its
policyholder and is subject to punitive damages.

(Id. at 23, 30, 35.)
None of this is legitimate expert tesony. Federal Rule of Evidence 702 permits

an expert to testify only if the testimoriwill help the trier of fact to understand thg

AY”4

evidence or to determire fact in issue.” An expert annot give an opinion as to her

legal conclusioni.e., an opinion on anltumate issue of law. Similarly, instructing thg¢

\D

jury on the apptiable law is the exclusiverovince of the court.”Nationwide Transp.
Fin. v. Cass Info. Sys., In23 F.3d 1051, 105@th Cir. 2008). As illustrated above,
much of Stempel’s report invades the prearmf the court by expounding law or invades

the province of the jurpy resolving facts. The material facts on these motions are npt in
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dispute. Some of his opinions are incorrect under Arizona law. Some fail to take ag
of undisputed facts or havweo basis in the evidence fbee this Court on summary
judgment.

The City attempts to analogize Stempaiéport to testimony deemed admissii
in Hangarter v. Provident Life & Accident Insurance C873 F.3d 998, 1016-17 (9tt
Cir. 2004). That analogy fails. The expert witnesslangarter merely made passing
“references” to legal proviens and never actually “relaed a legal conclusion.”ld.
Stempel does not just “refer” to legal prawrss; he spends pages detailing insurance |3
complete with case citations. He offers tstifg that The Hartford breached the terms
its policies, acted in bad faithnd deserves punitive damag@sone of that is admissible
on this record; indeed, it is all incorrect.

Thus, Stempel's report will be excluddd the extent that it asserts legq
principles, reaches legal conclusions, or dssacts contrary to or unsupported by th
record on these motionsNothing else in Stempel’s report is both admissible 3

sufficient to controvert The Hartfd's motion for smmmary judgment.

VI.  MOTION TO TRANSFER
Two months after the City and The Hartldiled their cross-motions for summar

judgment in this case, Beskire Hathaway Spealty Insurance Congny (“Berkshire”)

filed an action before a diffemé judge of this court.Berkshire Hathaway Specialty Ins.

Co. v. City of Phoenix, et alNo. 2:16-cv-01083-PHX-JAT. Berkshire’s complaint i
that action alleges as follows.

Berkshire was one of the #@is other insurers duringhe twenty-six years in
which Carlos Tarazon was exposed to asbedtassured the City against excess bodi
injury liability from July 1, 1976 to July 11977. The terms and structure of Berkshirg

policy differed somewhat from The Hartfordlicies. For exampl Berkshire agreed

to indemnify the City above a $300,000fsekured retention, and its basic insuring

clause referred to “all sum#&r which the City is liable.
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During the Tarazon asbestos lawsuit, tliy @emanded coverageom Berkshire.

However, the City did not give Berkshiraformation from which it could evaluate

whether the asbestos claim egded the City’s self-insured retention, despite Berkshire’s

requests for information and ti@ty’s duty to povide it. Moreoverthe City settled the
asbestos claim without Berkshire’'s knowledge consent, despite the City’s duty t

notify Berkshire of settlement negotiatioasd obtain its consent for settlement.

Shortly after the City settled the Taradawsuit, a second City worker, Francisgo

Herrera, sued the City for asbestos-relatedynjuOnce again, Berkshire was one of the

O

City's insurers during the period of aslmsiexposure. As before, the City demanded

coverage from Berkshire, but the City did aoequately respond to Berkshire’s reques
for information and other communicatis. Herrera’s action is pending.

The City has not sued Berksh with respect to eithethe Tarazon action or thg
Herrera action. The City hagpposed The Hartford’s attemnfp include Berkshire as 3
party in this case. (Docs. 24, 28.) ThBerkshire’'s complainseeks only declaratory
judgments that (1) the City’'&ilure to cooperate witlBerkshire in the Tarazon and

Herrera actions extinguishes any duty tmlamnify, (2) the Cits failure to notify

ts

Berkshire and obtain its consent as to seitlet in the Tarazon action extinguishes any

duty to indemnify, (3) the Tarazon and Hear@ctions are separate “occurrences” such

that the City must exhaust its $300,000 self-insuredntiete in each action beforg

coverage can arise, (4) the City’s decisiorsue The Hartford ahnot Berkshire means

Berkshire does not owe anythingtil The Hartford’s coverage is exhausted, (5) any

liability covered by Berkshirg' policy should be allocatgaio rata among all relevant
insurers, and (6) Berkshire estitled to reimbursement fromhar insurers in the event if
pays more than its pro rata share of liahili§erkshire’s complairnames the City and 3
multitude of other insurers, includj The Hartford, as defendants.

The Hartford moves to traresf Berkshire's case toéhundersigned judge. Local

rules provide, in relevant part, that a partyymaove to transfer a sa to a jdge with a

-34 -




© 00 N o o ~A W N P

N N DD NN NNNDNRRRRR R B RB R
0w N O O N W NP O © 0N O N W N P O

related case if the cases (1) “arise from sutistily the same transaction or event,” (2
“involve substantially the same parties property,” (3) “call for determination of
substantially the same questions of law,”(4y would “entail substantial duplication o
labor if heard by different Judges.” LRCiv.4fa). A principal factor is whether part
economy or judicial economy is substaliiaerved by transfer to another judge.
Although Berkshire’s casevolves some of the parties and transactions involy
in this case, there are substantial differend@srkshire itself is not a party in this cast
nor are any of the other insurers excepet Hhartford. Some of Berkshire’s claim
involve its duty to indemnifithe City for the Tarazon cla and defense, as does th
action against The HartfordBut the transactions betwedne City andThe Hartford
were different from the transactions between @ity and the other surers. The arrays

of coverage varied from year to year. righire and the other carriers insured the C

under different policy languagerhe City’s communicationsith Berkshire were sparser

than its communications witfithe Hartford. The Herreraam arises from different
facts. Most of the legal questions Berkshirerafits to raise were not raised in this cag
The questions decided in thesder generally could notiae in Berkshire’s case unles
earlier questions are resolved against Berkshire.

At the outset, Berkshire’s case raises@aeyiquestions of ripess and the need fo

declaratory judgment, given thidite City has not sued Berkshire and may never do sqg.

the rulings in this order amrrect, there will be no reasdor the City tosue Berkshire
on the Tarazon claim because Berkshire’s one twenty-sixth shatee dity’s total
indemnity and defense costsuader $80,000, far less then Berkshire’s $300,000 s
insured retention. Though the City’s expenses on the Herrera action cannot be
until the action is concluded, it is similarlnlikely that thoseexpenses will be high
enough to exhaust the retention. The Gityd some of the insurer-defendants ha

moved to dismiss Berkshire’s case on some of those grounds.

-35-

)

ed

13%

UJ

S

e.

-

elf-

KNOV

Ve




© 00 N o o ~A W N P

N N DD NN NNNDNRRRRR R B RB R
0w N O O N W NP O © 0N O N W N P O

Finally, declining to transfr Berkshire’'s case wouldot create any substantig

duplication of labor. The paes in this case cross-moved for summary judgment two

months before Berkshire’s case was everfilmd those motions have now been deciq
in a case-dispositive way. The only remainqgestions are in Berkshire’'s case. On
one judge will work on those gstions, whether or not theseais transferred. The

motion to transfer will be denied, laag Berkshire’s case in capable hands.

IT IS THEREFORE ORDERED that Defdants’ Motion for Summary Judgmer
(Doc. 65) is granted.

IT IS FURTHER ORDERED that theCity’s Motion for Partial Summary
Judgment (Doc. 68) is denied.

IT IS FURTHER ORDERED that Defelants’ Motion to Exclude Expert
Testimony of Jeffrey Stepel (Doc. 67) is granted to the extent stated in this order.

IT IS FURTHER ORDEREDhat Defendants’ Motion tdransfer Related Case

(Doc. 78) is denied.
IT IS FURTHER ORDERED that the Cledater judgment against Plaintiff City

of Phoenix and in favor of Defendants Fi&hate Insurance Commpg Twin City Fire

Insurance Company, New England Reinsaea Corporation, and Nutmeg Insuran¢

Company that Plaintiff take nothing.
The Clerk shall terminate this case.
Dated this 2nd dagf September, 2016.

Ao VW e

4 Néil V. Wake
Senior United States District
Judge
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