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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Isaac V. Popoca, No. CV-15-00559-PHX-SRB
Petitioner, ORDER

V.

Charles L. Ryan, et al.,

Regpondents.

Petitioner Isaac V. Popoca filed his Petitldnder 28 U.S.C. 8§ 2254 for a Writ 0
Habeas Corpus on March 27, 2015 challeggboth his conviction and sentence ft
Attempted Burglary, Burglarnand Theft in Arizona stateoart. After the Petition was
fully briefed, the Magistrate Judge igslia Report and Recommendation recommend
that several grounds raised by Petitioner warexhausted and subject to a procedu
bar and that the remaining grounds werthaut merit. The Repband Recommendation
recommended that the Petition for Writ of Hab&€aspus be deniednd dismissed with
prejudice. It further recommended that atfieate of Appealability and leave to procee

in forma pauperis be denied.

Petitioner timely filed a 44¢age Objection to the Rert and Recommendation|

With respect to the groundgon which the Magistrataudge concluded that Petitione
had failed to exhaust his remedies in statert and was procedurally barred from havir
these grounds considered in federal court, Petitioner appears to not disagree with th

authorities cited by the Magistraladge that he must fairlyggent his claims to the stat
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court before they can bewviewed in federal court on a Habeas Petition. He instg
suggests that he was not reqdite obtain state court revieof his claims in order for
him to obtain federal review because tltamate responsibility fodeciding what claims
to review rests with the state. Petitionewi®ng. Title 28U.S.C. § 2254(){1)(A) and (c)
plainly require that a state prisoner must properly exhaust all state court remedies
a federal court can grant a Petition for Woft Habeas Corpus. The responsibility fq
presenting the claims does nest with the state but witRetitioner. The Court agree
with the Magistrate Judge that Petitioner faitecexhaust and is, therefore, procedura
barred from federal review ofdke claims. Therefore, this Court cannot review Groui
Five, Six, Seven, Eight, Ten and Eleverthe Petition for the reass fully explained by
the Magistrate Judge in his Report and Recommendation.

Petitioner also objects to the Magistratedge’s conclusion that he failed t
demonstrate either cause for the default aridaa@rejudice to excuse the default or
miscarriage of justice as these unexhausted claims. Petigr devotes 12 pages of hi

objections to the issue of cause and prejublite again attempts to place the burden

the Respondents and the Magistrate Judges Retitioner’s burdeto demonstrate cause

for the default and actual prejudice to exctise default or a miscarriage of justice.

Nothing in his Petition, Reply @ddbjection makes this showing.

The grounds of Prosecutorial Misclutt (Ground Two), leffective Assistance
of Trial and Appellate Counsel (Ground@aree and Four), and X@h Amendment Right
to Self- Representation (Grads One and Nine) were prapeexhausted and reviewed

on the merits by the Magistrate Judgdris Report and Recommendation.

The claim for prosecutorial misconducdised in Ground Two is that the

prosecutor misstated informaiti about a testifying co-defentuss plea deal and his priof
convictions in order to bolster his credibilityth the jury. The Magistrate Judge proper
noted that the standard for reviewing tbligim is whether the prosecutor's comments
infected the trial with unfaimss as to make the convictiardenial of due process. Th

Magistrate Judge found thawen assuming the proseatsoremarks were improper,
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these remarks did not rise the level of infecting therial with unfairness. The
Magistrate Judge noted thany inference the jury mighdraw from the prosecutor’s
description of the plea deal was more tlatanced by the lengthy and detailed cros
examination of this witness by Petitioner’s lawyer, which inclugiéeistioning about the
plea agreement and the consequences therébe Magistrate Judge concluded th

Petitioner is not entitled to habeas relieftba claim of prosecutorial misconduct.

The focus of Petitioner's objection is dhe impropriety of the prosecutor’s

remarks rather than on the effect of those remarks on the trial @arsdatdard that the

remarks must have infected the trial witinfairness. Petitioner urges that the Court

should look at thecumulative effect of his unexhausted claims of prosecuto

misconduct in Grounds Fivand Ten with his claim. Unexhausted Ground Five did ngt

involve a claim of prosecutorial misconductli presence of therjubut something that
happened between the coarid counsel. Unexhausté&found Ten argued that ther
was prosecutorial misconduct by the prosecutuching for several of his witnesses |

his closing argument. Petitioner, in his jexiions, also prodes the Court with

bS-

At

rial

[1°)

suggestions of the questions and answegsptiosecutor could have asked the witngss

rather than the ones he did.

The Court agrees with the Magistraiedge that the only alleged prosecutor

misconduct that can be considered by this Cisuttat asserted in Ground Two regarding

the alleged misstatement ofanmation about his co-defenass plea agreement and hi
prior convictions. Petitioner's obgtions do not explain to theourt, in any persuasive

way, how these comments, even if impropefiected the trial withunfairness. The Court

agrees with the Magistrate Judge that Retér is not entitled to relief on his claim gf

prosecutorial misconduct.

! Petitioner also makes the confusing statentiesit this claim does not rest on feder

constitutional law, although the Petitionedsscription of Ground Two in his Petition

was that this alleged prosecutorial miscoridwas a denial of his rights to both du
process and a fair trial.
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Petitioner also objected to the Magistratglge’s conclusion that he has failed
show that his trial and/or appellate counsetenaeffective as asserted in Grounds Thr
and Four. The Report and Remmendation correctly sets diie standard that Petitione
must meet to demonstrate ineffective sisgice of counsel. Petitioner must shdg
objectively deficient performandbat caused him prejudicdduring his state court post;
conviction relief proceedings, these claimgeveeviewed by the state court, which four
both competent representation and the rdxseof prejudice. The Court of Appeal
agreed. The Magistrate Judge noted thatewPetitioner has claimed that counsel we
ineffective he failed to provide specific examplof how his trial, sentencing, or appe
would have been different but for his atteys’ actions, thereby failing to meet hi
requirement of showing prejudice rather timerely alleging it. The Court agrees wit
the Magistrate Judge thattRener is not entitled to relief on his claims that his tri
and/or appellate counsel were ineffectivasserted in Grousdlhree and Four.

Petitioner also objects to the Magistrdtglge’s conclusion that he is not entitlg
to habeas relief on his claim that the statercdenied his requegir self-representation
in violation of his rights under the SixtAmendment. This issue was raised

Petitioner's appeal. The Court of Appeat®ncluded that his request for sell

representation was equivocal and insufficieninvoke his right to self-representation.

On habeas review an issue decided om mherits in state court based on factu

determinations, as this one was, canrme overturned unless it is objectivel

unreasonable in light of the evidence présénin state court. The Magistrate Judt/e
I

concluded that it could not be said that @ourt of Appeals’ decision was objective
unreasonable in deciding ah the trial court reasonably concluded that Petitiong
statements about self-representation indicéttetl he only wantetb waive counsel for
the limited purpose of presenting certaintimas and not for his entire case. Petitionef
objection wholly fails to address thisastlard and how theCourt of Appeals’

determination was objectively unreasonable. The Court agrees with the Magistrate

that Petitioner is not entitled to relief for hisich that the state court denied his requsg
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for self-representation in violation of his righunder the Sixth Amendment as asserted |

Grounds One and Nine.

Petitioner also includes in his objectiatisagreement with the Magistrate Judgeg

denial of his Motion tdExpand the Record. Because tisi® non-dispositive matter Rul¢

72(a), Fed.R.Civ.P establishes the standardoverturning the daal. The Magistrate
Judge’s ruling will only be modi#d or set aside if clearlyreneous or conary to law.

The Motion to Expandhe Record included a request talude a transcript of the trial
management conference that had to do witlaancof ineffective asstance of counsel in
connection with alleged plea negotiationseThourt agrees with the Magistrate Jud
that Petitioner's decision to forgo a plea is not at issue in this habeas proce
Petitioner also wished to expand the recorintdude the video of the pretrial hearin

where he submitted the lost motions. The Magte Judge conclude¢hat the video was

pdin

not necessary because the transcript ofhirering clearly demonstrates that Petitioner

submitted these motions. The decision to d#rey motion is neither clearly erroneoJ
nor contrary to law. Petitioner did not suggest thatskisond motion was improperly
decided.

IT IS ORDERED overruling Petitioner's Objections to the Report al
Recommendation of thidagistrate Judge.

IT ISFURTHER ORDERED adopting the Reportnd Recommendation of the
Magistrate Judge as the Order of this Court.

IT ISFURTHER ORDERED that Petition Under 28 U.S. § 2254 for a Writ of
Habeas Corpus by a PersorSirate Custody is denied and dismissed with prejudice.

IT IS FURTHER ORDERED affirming the Magistrateludge’s rulings on the
motions.

IT IS FURTHER ORDERED that a Certificate of Appealability and leave {
proceedn forma pauperis on appeal is denied becausaideof the Petition is justified
by a plain procedural bar anmgrists of reason would notrfd the ruling debatable anc

because Petitioner has not made a substasit@king of the denial of a constitutiong
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right.

IT ISFURTHER ORDERED directing the Clerk to enter judgment accordingly.

Dated this 13th day of December, 2016.

;Am R bathon__

Susan R. Bolton
United States District Judge
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