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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

No. CV-15-00560-PHX-ROS
Petitioner, ORDER

Derrick Samuel Champa,

V.
Charles L. Ryan, et al.,

Regpondents.

Magistrate Judge James F. Melcaloncluded Petitioner Derrick Samug€

Champa’s petition for a writ dfabeas corpus shalibe denied because it is barred by t

applicable statute of limitaitns. Champa disagrees anduas he is actually innocent of

one of the charges such thag statute of limitations should nlar review of his claims.
The Magistrate Judge’s analysis will be addpigth one exception explained below.

In 2004, Champa was indicted on onarge of conspiracy to commit murder ar

one charge of attempted first degree murder. (Doc. 12-1 at 4). An amended indi¢

charged Champa with one count of conspiraieyl three counts ottampted first degree
murder, one count for each of Champalleged victims. (Doc. 12-1 at 8). Thes
charges stemmed from Champa attempted t® &n individual, who was actually al
undercover police officer, toilkthree people. The transptiof the first conversation
between Champa and the ot included a clear indication Champa was attempting
kill three people, a father and his two sons:

Officer: All right now we got that out of the way. | hear you have
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something you want taken care of.

Champa: Yes. Um, couptpiys, um basically threguys, two that could be
a ways from now, 6, 8, 9, 10 months, a year.

(Doc. 12-1 at 19).
The conversation then continued with Chanapa the officer agreeing that one of th
sons would be the first to be killed. #nlater conversation Champa changed his m
about the order in which thers®should be killed. Durinthat conversation, the officef
asked about the father:

Officer: Okay. And then we've gaih J., is that the father?

Champa: Yeah. I'm hopin he kind dfes with whathappens with those
guys (laughing).

Officer: Okay okay.

Champa: still laughing

Champa: You know.

Officer: The shock of these two?

Champa: Yeah. | hope. That'd be good.
(Doc. 12-1 at 42-43).

Champa decided to plead guitty the three counts of attebeg first degree murder ang
the conspiracy charge wil be dismissed. At the changkplea hearingthe court asked
an attorney to recite tHactual basis for Champa’sga. The attorney stated:

On January 30th, 2004, in Mamga County, the defendant, Derrick
Champa, approached undercoverligeo officer, Officer Gibbs and
negotiated him—negotiated with him to murder three men . . ..

(Doc. 12-3 at 109).

The court asked Champa “dmwy avow that is the factual basis as well?” Cham
responded “Yes. Yes, Your Hor.” (Doc. 12-3 at 110). Ehcourt then inquired further
“Mr. Champa, you have heard what [the attoineyd to say. Do qu agree all that is
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true?” Champa responded “Yes, Yddonor.” (Doc. 12-3 at 110).
Champas’s sentencing tookapké on January 7, 2005. #at hearing, the court
noted there were aggravating circumstancesah ‘tihere wasn’t jusbne victim in this
case but there were three victims.” (Doc-3Lat 116). Champa did not disagree wi
this statement. Based on his plea to tlu@ents, Champa was sentenced to a total of]

years imprisonment. (Doc. 42 at 117). Over the next decade, Champa repeats

attempted to obtain post-contion relief in state court. All of those efforts failed.

Champa filed this federgetition on March 27, 2015.
As explained in the Magistrate dige’s Report and Recommendation (“R&R”

Champa’s federal petition is well outside thiee-year statute of limitations. The only
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argument Champa offers to asioihe statute of limitations bar is that he is actually

innocent of the charge based on his allegéieémpt to murder th father. Actual
Innocence can seevto excuse untimelinessMcQuiggin v. Perkins, 133 S. Ct. 1924,
1935 (2013). There is, howayesome debate whether ardividual who pleads guilty
can later make an actual innocence clai@mith v. Baldwin, 510 F.3d 1127, 1140 n.9
(9th Cir. 2007) (assuming withoutecided that actual innaoee claim is available to
pleading defendant). $suming for the moment Champasilty plea does not preclude
him from pursing an actual innocence argumbis argument is not convincing.

The focus of Champa’s aetuiinnocence claim is “Cour’ involving his alleged
attempt to kill the father. ThR&R adopts the view that under Champa’s version of
facts, he still “intended to cause the deatljtloé father], albeit indirectly.” (Doc. 15 af

15). In other words, the R&R reasons Charopald have been awicted of attempted

murder, even if he is correct that his inters that the father would die from the “shock

of his two sons dying. The Court need maldress whether a conviction under th
version of the facts wouldbe permissible because tlaetual facts are much more
straightforward. During his first conversatiath the undercoverfcer, Champa stated
he wanted to havelitee guys” killed. At his chang# plea hearing, Champa admitte

he “negotiated with [the officer] to murdéiree men.” And at his sentencing Cham
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did not object when the cduexplained the sentence wouldd based on Champa having
tried to have three men killedChampa offers no convimg explanation why the Court
should ignore these facts. And, most intantly, Champa does tpoint to affirmative
evidence that establishesd‘rreasonable juror would coict him of” attempting to
murder the fatherSmith, 510 F.3d at 1140. Champastual innocence argument is not
convincing and it cannot be used to avoid gatute of limitations otherwise applicable
to his federal claim$. The Court has reviewed themainder of the R&R’s legal and
factual conclusions and finds no error. efdéfore, Champa’s federal petition must lbe
dismissed as untimely.

Accordingly,

IT IS ORDERED the Report and Reconandation (Doc. 15) i&aDOPTED IN
PART asset forth above.

IT IS FURTHER ORDERED thémended Petition (Doc. 5) BENIED. The
Clerk of Court shall enter judgment accordingly.

IT ISFURTHER ORDERED a certificate of appealdity and leave to proceed
in forma pauperis on appeale denied because dismissatlod petition is justified by a

plain procedural bar and resmable jurists would not rid the ruling debatable and

because Petitioner has not made a substastt@ling of the denial of a constitutiong
right.
Dated this 9th day of May, 2016.

_ 'Rogin O. Silve™
Senior United States District Jyel

! Champa also argues he is actually iremaf the conspiracy charge. Champa
was not, however, convicted of conspiracy.u3hthere is no need smldress Champa’s
various conspiracy-related arguments.
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