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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Douglas A. Havilad, No. CV-15-00611-PHX-NVW
Plaintiff, ORDER
V.

TD Ameritrade Incorporated,

Defendanh

On June 25, 2015, the court grantedimiff Douglas A. Haviland's Motion to
Confirm FINRA Arbitration Award (Doc. 1) & the extent, and only to the extent, th
TD Ameritrade must continue to make good fai#fforts to transfer to Haviland g
certificate recognizing ownership in hisame of the 75,000 Bancorp X106 shar
currently held by the Omsitory Trust Company.” (Doc. 28 7.) At the time the court
issued that Order, it appeared from thetipa’ briefing that the only ways TD

Ameritrade could satisfy the arbitrator's Awlawere 1) to order the Depository Trus

Company to deliver a certifade recognizing ownership iHaviland’s name of 75,000
shares of Bancorp International Group stark?) to purchase 7800 shares of Bancorg
stock issued under CUSIP No. 05968X205, which were nadtezgd with the SEC.
Because of a “Global Lock” imposed August 2005, the Depository Trug
Company had already refused to honor a redue3iD Ameritrade to ainsfer shares into
Haviland’s name. And TD Ameritrade regented that it could not purchase X2(

shares for Haviland because section 5 ef$lecurities Act of 193Bakes it unlawful to
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“offer to sell or offer to buy. .. any security, unless a rsgation statement has beeg
filed as to such security,15 U.S.C. § 77e(c), or to selgr deliver after sale, any

unregistered securityd. 8 77e(a). As TD Ameritrad acknowledged, however, theg

prohibitions do not apply to f& security which is issued iexchange for one or more

bona fide outstanding setlies, claims or property interestor partly in such exchange

and partly for cash, whereghterms and conditions of su@suance and exchange a
approved, after a haag upon the fairness of suchrries and conditions at which al
persons to whom it is proposedissue securities isuch exchange shdlhve the right to
appear, by any court, or byaofficial or agency of the Uted States, or by any State g
Territorial banking or insurece commission or other govenental authority expressly
authorized by law to grant such approvdld: 8§ 77c(a)(10).

Haviland now moves for reconsidemti of the court’'s June 25, 2015 Orde
seeking confirmation of the arbitrator’'s Awardfull. (Doc. 31.) Attached to his Motion
Is a copy of a January 60@6 order issued by an Oklahamstate court that authorize
Bancorp’s issuance of unregistered shareeuBd7c(a)(10), known &3(a)(10) of the
Securities Act. (Doc. 31-2 at 25-29.) Bathits original Motionto Vacate the FINRA
Arbitration Award (Doc. 14) and in its Resman(Doc. 37) to Platiif's pending Motion,
TD Ameritrade argues that it cannot purchasg Bancorp stock #hout performing an
illegal act, since the only sharés sale are unregistered shares for which there is
registration exemption. But TD Ameritrachowhere explains whit cannot purchase
shares issued pursuant to the Oklahstate court’s January 6, 2006 order.

Those shares are exempt from registratinder 8§ 3(a)(10) @anmay therefore be
bought and sold. Although they may beadifferent CUSIP number than the shar
Haviland purchased in July 200the arbitrator's Award is noticeably silent as to t
CUSIP number of the shares that TD émtrade must transfeo Haviland. $ee Doc. 1-
1 at 3.) In fact, when TD Ameritrade requestéatification from thearbitrator as to the
appropriate CUSIP number, the arbitrator dexdimo provide furtheinformation. (Doc.
29 at 4.) It therefore appears that TD Aitnade may be able to tsfy the arbitrator’s
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Award in full by purchasing Bancorp shanssued under the Oklahoma state cour
authorization and then delivering to Hawith a physical certificate that recognize

ownership of those shares in his name.

IT IS THEREFORE ORDERED that TD Aentrade file by Agust 7, 2015, a
brief of no more than five pages explaigiwhy the court should not grant Haviland
Motion for Reconsideration (Doc. 31).

Dated this 31st day of July, 2015.

Ao VW Mo

4 ~ Neil V. Wake
United States District Jge
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