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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Douglas A. Havilad, No. CV-15-00611-PHX-NVW
Plaintiff, ORDER
V.

TD Ameritrade Incorporated,

Defendanh

On June 25, 2015, the court grantedimiff Douglas A. Haviland's Motion to
Confirm FINRA Arbitration Award (Doc. 1) & the extent, and only to the extent, th
TD Ameritrade must continue to make good fai#fforts to transfer to Haviland g
certificate recognizing ownership in hisame of the 75,000 Bancorp X106 shar
currently held by the Omository Trust Company'” (Doc. 29 at 7.) The court’'s Orde
assumed, consistent with the parties’ briefing, that confirmiegAtivard in full would
impermissibly requirdD Ameritrade to perform an illegact, since the Securities an
Exchange Commission had revokée registration of Bancorp’stock in 2009. Section

5 of the Securities Act of 1933 kes it unlawful to “offer tosell or offer to buy . . . any

security, unless a registration statement has fiesshas to such security,” 15 U.S.G.

8 77e(c), or to sell, or delivertaf sale, any unregistered security,8 77e(a).

! For a full account of the prioproceedings in this case, seaviland v. TD
Ameritrade, Inc., No. CV-15-00611-PHX-NVW, 2018.S. Dist. LEXIS 83340, 2015
WL 3907117 (D. Ariz June 25, 2015).

44

At

D
(0]

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2015cv00611/917921/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2015cv00611/917921/44/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0o N o o b~ WON P O © 0N O o D W N B O

On a Motion for Reconsideration (Doc. 31), however, Haviland attached a co
an Oklahoma state courtdar, issued in January 2Q0that approved a settlemen
agreement between Bancorp and two brokerpjt@laGrowth Financial, L.L.C., and JH
Darbie & Co., amng others. See Doc. 31-2 at 25-29.) The agreement provided ftl
Bancorp would issue new skearof common stock (“New Shares”) to the brokers g
stipulated that those shares would be€dithed to be free-trading stock exempt frg
registration pursuant to Section 3(a)(iff) the 1933 Act, as amended.”ld.(at 27.)
Under that provision, thprohibition on sellingand buying unregisted securities does
not apply to “any security which is issuéd exchange for one or more bona fid
outstanding securities, claims roperty interests, or partly such exchange and parth
for cash, where the terms andnditions of such issuan@nd exchange are approve(
after a hearing upon the fairness of such terms and conditions at which all pers
whom it is proposed to issue seties in such exchange shhlve the right to appear, by
any court, or by any officiadr agency of the United States, by any State or Territorial
banking or insurance commiesi or other governmental #airity expressly authorized
by law to grant such apprava 15 U.S.C. § 77c(a)(10).As the Oklahoma court hag
invoked § 3(a)(10), it appeared TD Antsade could lawfully comply with the
arbitrator's Award by deliveng to Haviland a certificateecognizing ownership in his
name of 75,000 New Shares. This coudréfiore ordered TD Ameritrade to submit
supplemental brief “explaining why the cowhould not grant Haland’s Motion for
Reconsideration.” (Doc. 41 at 3.)

In a Response (Doc. 43) filed on dust 7, 2015, TD Amritrade argues that
purchase of any New Shares would violate U.S.C. § 78I(j), which provides, “No
member of a national securities exchange, brakedealer shall makese of the mails or
any means or instrumentality of interstatenceerce to effect any transaction in, or {
induce the purchase or sale any security the registratn of which has been and i

suspended or revoked.” TAmeritrade contends the SECeWoked the registration of

[Bancorp]” in November 2009%nd therefore “any transaction” involving any Bancorp
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shares is barred by 8 78I(j). (Doc. 43 at B)fact, the SEC’s November 3, 2009 ordjs
merely directs that, “pursuata Section 12(j) of the Seaties Exchange Act of 1934, the
registration of each class oégistered securities of [Bancorpls hereby REVOKED.”

(Doc. 14-3 at 25 (italics addell) That order does not grort to affect any Bancorp
shares, such as the New Shares, that aeengixfrom registration. And the statutor
provision on which the SEC relied does gote the agency power to remove from th
market shares issued undee thuthority of § 3(a)(10). #tead, it merely empowers th
SEC to revoke a registration wheuach a registration exist§&ee 15 U.S.C. 8§ 78I()) (“The

Commission is authorized . . . to revoke thgistration of a security, if the Commission

finds . . . that the issuer slich security has ifad to comply with any provision of this
title or the rules and regulations thereunderBut where, as here, the shares in quest
are unregistered, 8 78I(j) g terms is inapplicable.

TD Ameritrade next argues that the ttlment presented tthe Oklahoma state
court for approval called for” the New Slkar“to be presented to, and accepted by,
[Depository Trust Companyjn exchange for the allede ‘counterfeit’ shares of
[Bancorp].” (Doc. 43 at 4.) But the Depository Trustn@pany allegedly “refused to
accept the share certificatessued pursuant to the Oktama state court order.”Id at
5.) Itis not clear why TD Ameritrade believes this fact absolvekiis duty to comply
with the arbitrator's Award. TD Ameritrade offers no suppofor the idea that the
Depository Trust Company’s rejection oktiNew Shares somehow renders the sale
purchase of those shares illegal.

In any event, TD Ameritrade’s briedppears to misstate the record. TI
settlement agreement merely requires Bgmdor “take such steps as are reasona

necessary and appropriate tes@re that such New Shares, among other things, shal

a) Reasonably acceptable to [the Depositonst Company] for deposit therein.” (Dog.

31-2 at 35.) The court’s order itself makesmention of the Depository Trust Company.

There is no indication that Bancorp faileddomply with this termof the agreement.
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Nor is there any reason to ki that such failure would strip the New Shares of th
exemption from the prohibitroon buying or selling uegistered securities.
TD Ameritrade insists that it does not knbow or where to purchase New Shar

because a “real marketdr such shares does not exist. (Doc. 43 at 5-6.) Accordin

TD Ameritrade, “there has been no tradimgthose, or any other, [Bancorp] share

except for a 30 minute ped in 2006.” (d. at 5.) One of the brokers to whom the Ng

Shares were issued was allegedly “expeftedh the securities industry by order of the

SEC in July 2008.” I¢l. at 5-6 n.7.) That TD Ameritrade may have difficulty locating
seller of New Shares, however, does notamedhat purchasing such shares a
transferring them to Haviland would kéher illegal or impossible.

Finally, it is irrelevant that the “Oklaharstate court proceeding is not referenc
in the record bef@ the Arbitrator, and . . . was notsed in the underlying arbitration a
a basis for relief.” (Doc. 43 at 2.) Havilana&guest for relief to #harbitrator included
a demand that TD Ameritrade “transfer myafiorp] ownership which is now registerg
on [TD Ameritrade’s] books intsmy name on thedoks of [Bancorp] and deliver to me
[Bancorp] stock certificate as proof of mmggistered ownership.” (Doc. 14-3 at 3
Nevertheless, the arbitrator's Award omel@ only that TD Ametrade “deliver to
Claimant a physical share certificate for 75,0Bancorp] shares regfered in Claimant’s
name.” (Doc. 1-1 at 3.) The Award did notlicate that TD Ameritrade had to delive
Haviland’s previously purchased sharesii@t TD Ameritrade would be excused fror
compliance if those specific shares were tnamsferrable. When TD Ameritrade asks
the arbitrator to clarify which class dftock the Award deed for—CUSIP No.
05968X106, like Haviland’s aginal shares, or CUSIP N®5968X205—the arbitrator

did not respond. (Doc. 29 at 4.) The Awanerefore appears to contemplate that T

Ameritrade may comply by fuishing Haviland a certificate for shares of a class ot
than that which he purchased2005. As a result, Havita’s failure to mention the New

Shares during arbitration doest mean those shares canbetused to fulfill the Award.
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A court’s authority to vacat modify, or correct an bitration award is “narrowly
circumscribed.” Haviland, 2015 U.S. Dist. LKIS 83340, at *72015 WL 3907117, at
*3. “In sum, the Federal Arbitration Act allowss federal court to correct a technici
error, to strike all or a portion of an awgpértaining to an issue not at all subject
arbitration, and to vacate an award thatlemnces affirmative mismduct in the arbitral
process or the final result or that is completaational or exhibits a manifest disregar
for the law.” Id. at *7-8,2015 WL 307117, at *3 An award may also be modified if |
calls for the performance of ampossible or illegal actld. at *8, 11,2015 WL3907117,
at *3-4. TD Ameritrade has not elwn that any suclgrounds for vacatur, modification

or correction exist in this case.

IT IS THEREFORE ORDERED that th@ewt's June 25, 2015 Order (Doc. 29
and Judgment (Doc. 30) are vacated.

IT IS FURTHER ORDERED that PIldiff Douglas A. Haviland’s Motion for
Reconsideration (Doc. 31) is granted. Tdrbitrator's Award ofMarch 11, 2015, is
confirmed in its entirety.

IT IS FURTHER ORDERED that the Cleenter judgment in favor of Havilang
and against Defendant TD Ameritrade, Inonfirming the arbitrator’'s Award of March
11, 2015, in its entirety.

Dated this 10th day of August, 2015.
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United States District Jue
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