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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Brad Blansette, No. CV-15-00643-PHX-NVW
Plaintiff, ORDER
V.

Carolyn W. Colvin, Acting Commissione
of Social Security,

=S

Defendant.

Plaintiff Brad Blansette seeks revieunder 42 U.S.C. § 405(g) of the fing
decision of the Commissioner of Socialc8ety (“the Commissioner”), which denieg
him disability insurance benefits under sext 216(i) and 223(d) of the Social Securi
Act. Because the decision of the Admirasive Law Judge (“ALJJ is supported by
substantial evidence andnst based on legal error, t®mmissioner’s decision will be
affirmed.

l. BACKGROUND

A. Factual Background
Plaintiff was born in November 1963. ldempleted two years of college, earnin

an associate’s degree in electrical engimgetechnology. Plaintiff was self-employe
from 1997 to 2004nd sold computer equipment. After that, he performed telemarkeg
and a few part-time jobs. In @6, he suffered a brain injuip a motorcycle accident.

Plaintiff worked as a salessociate at a RadioShack store from December 2008 thr¢
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July 2010, wkn the store closed and Plaintiff was not relocated to another S
Plaintiff experiences chronic headaches, flebt and ankle pain, fatigue, and insomnia.
B. Procedural History
On July 13, 2011, Plaiff applied for disability insurance benefits an
supplementalecurity incomé, alleging disability beginning He 26, 2006. On July 16

2013, he appeared with his attorney anstified at a hearing before the ALJ. A

vocational expert also testified. Durirtbe hearing and through counsel, Plaint
amended his alleged onskte to July 27, 2010.

On August 16, 2013the ALJ issued a decision that Plaintiff was not disab
within the meaning othe Social Security Ac The Appeals Couilcdenied Plaintiff's
request for review of the hearing decision, making the ALJ's decision
Commissioner’s final decision. On April 9, 20Haintiff sought review by this Court.

II. STANDARD OF REVIEW
The district court reviews only those issuraised by the party challenging th

ALJ’'s decision. See Lewis v. Apfe236 F.3d 503, 517 n.13t(BCir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal erro@rn v. Astrue495 F.3d

625, 630 (9th Cir. 2007). uBstantial evidence is mothan a scintilla, less than 4
preponderance, and relevanidance that a reasonable pmaranight accept as adequat
to support a conclusion considey the record as a wholdd. In determining whether
substantial evidence supportsi@cision, the court must consider the record as a wh
and may not affirm simply by isolating aptscific quantum of supporting evidencdd.

As a general rule, “[wlherghe evidence is susceptibte more than one rationa

interpretation, one of whichupports the ALJ’s decision,dhALJ’s conclusion must be

! The ALJ's decision from whit this appeal is takedenies only Plaintiff's
application for disability ins@nce benefits and does nmention his application for
supplemental security income.
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upheld.” Thomas v. Barnhart278 F.3d 947, 954 (9t@ir. 2002) (citations omitted);
accord Molina v. Astrue674 F.3d 1104, 111®th Cir. 2012) (“Een when tk evidence
IS susceptible to more thame rational interpretation, weust uphold the ALJ’s findings
if they are supported by inferences reasonably drawn from the record.”).

[Il.  FIVE-STEP SEQUENTIAL EVALUATION PROCESS
To determine whether a claimant is digabfor purposes of the Social Securit

Act, the ALJ follows a five-step process. 20F.R. § 404.1520(a). The claimant bea
the burden of proof on the first four stepsit the burden shift®d the Commissioner at
step five. Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry end&d. At step two, the ALJ detmines whether the claiman
has a “severe” medically determinablghysical or mental impairment
8 404.1520(a)(4)(ii). If not, the claimaistnot disabled and the inquiry endd. At step
three, the ALJ considers wther the claimant’'s impairment or combination
impairments meets or medically equals apaimment listed in Appendix 1 to Subpart
of 20 C.F.R. Pt. 404. § 404.1520(a)(4)(iilf.so, the claimant is automatically found t

be disabled.ld. If not, the ALJ proceeds to step fouAt step four, te ALJ assesses the

claimant’s residual functional capacity awétermines whether the claimant is st
capable of performing past relevant work4(@t.1520(a)(4)(iv). If sathe claimant is not
disabled and the inquiry enddd. If not, the ALJ proceeds tine fifth and final step,

where he determines whethifre claimant can perform any other work based on

claimant’'s residual functional capacity, eag education, and work experience.

8 404.1520(a)(4)(v). If so, the claimanis not disabled. Id. If not, the claimant is
disabled.d.
At step one, the ALJ found that Plaintiff last met the insured status requiren

of the Social Security Act on June 30, 2048d that he did not engage in substant

y

the

D

nent

al




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

gainful activity from July27, 2010, through June 30, 2013. At step two, the ALJ fol
that through the date last insured Plaintiéid the following severe impairments: pos
concussion syndrome witheadaches, status post motarhicle accident in 2006;
adjustment disorder, NOS; personality disord€@S; cervical degenerative disc diseas

and left lower extremity injury with pes mplas (“flat foot”). At step three, the ALJ

determined that throigthe date last insured Plaintifid not have an impairment of

combination of impairments that met or medliceaqualed the severity of an impairmer
listed in 20 C.F.R. Part 408ubpart P, Appendix 1.
At step four, the ALJ founthat through the date last insured Plaintiff:

had the residual functional capacity to perform light work as defined in 20
CFR 404.1567(b) except the claimamas able to occamally push and

pull with the lower left extremity. Heas also able to occasionally climb
ramps and stairs, balance, kneel, crouch, and crawl. In addition, the
claimant was able to frequently stoopach, handle, and finger. He should
have avoided climbing ladders, ropasd scaffolds. Further, the claimant
should have avoided concentratexp@sure to loud noise and hazards,
including unprotected heights and mayimachinery. Hevas limited to
simple, routine tasks with occasal changes in the work setting,
occasional interaction with the public and co-workers, and no fast paced,
high production demands.

The ALJ further found that through the dédst insured Plaintiff was unable to perfori
any past relevant work. At step five,etiALJ concluded that, through the date I
insured, considering Plaintiff's age, eduoati work experience,na residual functional
capacity, there were jobs that existed in gigant numbers in the national economy th
Plaintiff could perform.

V. ANALYSIS
A. TheALJDid Not Err in Weighing Medical Sour ce Opinion Evidence.
1. Legal Standard
In weighing medical source opinions 8ocial Security caseshe Ninth Circuit

distinguishes among three types of physiciafiy:treating physicians, who actually trea

the claimant; (2) examining phigians, who examine but dmt treat the claimant; ang
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(3) non-examining physicms, who neither treat n@xamine the claimant.Lester v.
Chater, 81 F.3d 821, 830 (9th €i1995). The Commissioner must give weight to t
treating physician’s subjective judgments addition to his clinical findings and
interpretation of test resultdd. at 832-33. Where a treafy physician’s opinion is not
contradicted by another physician, it may regected only for “clear and convincing]
reasons, and where it is contradicted, itynmt be rejected without “specific and
legitimate reasons” supported by sialogial evidence irthe record. Id. at 830;0rn v.
Astrue 495 F.3d 625, 632 (9th Cir. 2007).

Further, an examining physician’s opiniomgeally must be given greater weigl
than that of a non-examining physiciaester 81 F.3d at 830. As with a treating
physician, there must be clear and convigcieasons for rejecting the uncontradicts
opinion of an examining physan, and specific and legitimate reasons, supported
substantial evidence ithe record, for rejecting an &xining physician’s contradicted
opinion. Id. at 830-31.

In deciding weight to give any meadil opinion, the ALJ considers not onl
whether the source has a tregtior examining relationshipith the claimant, but also
whether the treatment or examination is reldtethe alleged disdlly, the length of the
relationship, frequency of examination, sagmg evidence provield by the source, anc

medical specialization of the source. 26-®. 8§ 404.1527(c). The ALJ may discount

physician’s opinion that is based only tbimant's subjective complaints without

objective evidenceBatson v. Comm’r oddoc. Sec. Admin359 F.3d 1190, 1195 (9th Cir
2004).
2. Treating Physician Chad E. Campbell, D.O.
Plaintiff saw primary care physician Dr. @pbell on April 11, 2013, and reporteq
chronic pain, fatigue, and “odgymptoms” that possibly were tm®@logical in nature. Dr.
Campbell’'s general examination findings wagmal, including no clubbing, cyanosig

or edema of the extremities and nornmabtor strength of the upper and lows
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extremities. He noted that he spent 45 minutesnversation with Plaintiff and did no

prescribe any medications.Ithough Dr. Campbell made a note to get Plaintiff's medi¢

records and order lab testsy féollow up” he wrote only “pn,” and the reord does not
show that Plaintiff saw Dr. Campbeither than on April 11, 2013.
Dr. Campbell referred Plaintiff to a rheatologist who saw Plaintiff in June

2013. Upon examination, thleumatologist concluded th&laintiff had chronic pain

syndrome with somatization disordere( extreme anxiety about physical symptoms

not treatable by the rheumatologist.

In July 2013 Dr. Campbetiompleted a Residual Furmtial Capacity Form. Dr.
Campbell opined that in an 8-hour workdd@jlaintiff could sit fo 2 to 3 hours, 20
minutes at one time; stand for 1 hour, 20 rtesuat one time; walk for 1 hour, 10 minutd
at one time; and recline 7 hours, 20 misutg one time. Dr. Campbell opined th
Plaintiff was not capable of using eithemidafor repetitive grasping, pushing/pulling, G
fine manipulations and was ncapable of using his feetrfoepetitive operation of foot
controls. Dr. Campbell further opined tHataintiff's condition cased frequent severq
pain, frequent severe fatigue, severe inabildydeal with stress, and frequent seve
cognitive problems. He repodédhat the medications hegscribed for Plaintiff caused
drowsiness, nausea, impaired concentrateorg irritability. Dr. Campbell opined tha
Plaintiff would miss work more than 75% time due to his medical conditions, woul
need to take 5-minute breaks every 30 misutnd would need to alternate betwe
sitting and standing positions at will. nally, Dr. Campbell omied that it was his
medical opinion that Plaintiff had beewnable to sustain any type of full-timé
employment since July 1, 2010.

The ALJ noted that Dr. Campbell's assesstheas more restrictive than Plaintif
had alleged, relied heavily on Plaintifisuibjective report of sgptoms and limitations,
and was unsupported by the medical evtgeof record, including Dr. Campbell’s

physical examination findings.As an example, the ALdbserved that Dr. Campbel
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asserted Plaintiff was unable to use eitherdhtor grasping, pushing, pulling, and fin
manipulations, yet found no deiencies or deformities upgrhysical examination. The
ALJ did not err by not giving Dr. Campbealopinion controlling weight and gave cleé
and convincing reasons for not doing so.

3. Examining Psychologist Shefali Gandhi, Psy.D.
On April 9, 2012, Dr. Gandiperformed a psychologicakamination of Plaintiff.

On intelligence testing Plaifitidemonstrated very superiamerbal reasoning abilities,
high average nonverbal reasoning abilities, higth average ability tgustain attention,
concentrate, and exert mental control. dsmonstrated superi@bility in processing
simple or routine visual material without kiag errors. Plaintiff did not demonstrat
any of the symptoms characteiesbf Asperger’s Disorder.

Dr. Gandhi found evidence of a pershiiyadisorder, but di not have enough
information to diagnosa specific personality disordesuch as narcissistic personalit
disorder. She noted that he demonstratedoagtendency to be socially disinhibited 3
times and appeared to lacksight into how his behaviorffacted others. Dr. Gandh
concluded:

Although his overall cognitive difficultieare not likely to interfere with his

social and occupational functioningis current interpersonal challenges
seem to have serious functional ingplions. His pattern of instability of

interpersonal relationships, consistemtesponsibility as indicated by

repeated failure to sustain cornsit work behavior, inappropriate

interaction with others, and arrogdmthavior and attitde may adversely

affect his social and occupational functioning.

Dr. Gandhi completed a Psychological/@satric Medical Source Statement.

She opined that Plaintiff was able to ureland and remember sitepinstructions and
able to engage in simple, routine, repetitiasks that were nothgsically demanding.
Dr. Gandhi said Plaintiff was able to m&m attention and concentration througho
several hours of testing and was able to attaphanging tasks. Dr. Gandhi commentg

however, that Plaintiff had agdtory of unstable employment.

D
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The ALJ gave Dr. Gandhi's opinion great weight. He expressly found that the

opinion considered Plaifitis subjective complaints a@h was consistent with the
treatment record, objective findings, opiniemidence, andhe medical evidence as a
whole.

4, Reviewing Psychologist Christal Janssen, Ph.D.
Based on Dr. Gandhi’'s examination findiregsd opinions, Dr. Jesen opined that
Plaintiff had mild restriction of activitieof daily living, moderate difficulties in
maintaining social functioning, and moderali€ficulties in maintaining concentration
persistence, or pace. She further opinet ®laintiff was not significantly limited in
most areas, but was moderately limited ia #bility to carry outletailed instructions,
maintain attention and condesttion for extended periods, sustain an ordinary routjne
without special supervision, accept instructions and respond appropriately to criticisr
from supervisors, respond appropriately to gesnin the work setting, set realistic gojls
or make plans independently of othecemplete a normal workday and workwegk
without interruptions from psywlogically based symptoms, daperform at a consisten
pace without an unreasonable rhenand length of rest peds. Dr. Janssen concluded
that Plaintiff appeared abl® perform at least simglepetitive unskilled work with
incidental interpersonal contactcdirect/concrete supervision.

Plaintiff contends that the vocationalpext was given a hypothetical with th

[1°)

limitations opined by Dr. Janssen, and the viooal expert testifiedhat there would be
no work available with those limitations.However, Plaintiff's counsel imposed a

condition on the hypothetical ah was not included in Dr. Janssen’s or Dr. Gandhi’'s
opinions. Plaintiff asked the vocational exp@rtassume not only that Plaintiff had the
moderate limitations identified by Dr. Janssébut also to assume that “all thoge
moderate limitations repreded that up to 1/3 of the gahe individual would suffer
from these limitations.” With the assumption that thederate limitations would

interfere with Plaintiff's pgormance as much as 1/3 tife workday, the vocationa
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expert opined there would be no work avagabEven if the ALJ gave “great weight” tq

Dr. Gandhi’s opinion and believed that Drndsen’s opinion appropriately converted Dr.

Gandhi’'s opinion to certain moderate lintibems, the ALJ did nokerr by disregarding
Plaintiff's counsel’s hypothetical that assuthteese moderate limitations would interfe
with Plaintiff’'s work upto 1/3 of the day.

B. The ALJ Did Not Err by Failing to Consider Grid Rule 201.14.

Grid Rule 201.14 of the Medical-Vowanal Guidelines directs a finding of
disabled for an individual whis 45-49 years old, limited sedentary work, and does ndg
have transferable skills. Plaintiff contendattin determining whéer Plaintiff was able
to perform work other than past relevantriyahe ALJ should haveonsidered Plaintiff
as an individuab0-54 years old becausethe time of the hearing he was 49%: years (
and should have considered his residual tional capacity as sedentary because it (
not include the full range of light work.

Age is a vocational factor considereddieciding whether a claimant can make t}
adjustment to other work. If a claimantyeunger than 50 yearsd, it is generally
assumed that age will not seriously affect ¢k@mant’s ability to adjust to other work
20 C.F.R. § 404.1563(c). However, if the olant is “within a few days to a few month
of reaching an older age cgtey,” and using thelder age categorwould result in a
determination that the claimant is disablie, ALJ will consider whther to use the oldef
age category after evaluating the overallpatt of all the dctors. 20 C.F.R.
8 404.1563(b). For the purpose of deciding whether a claimant is entitled to disg
insurance benefitsthe oldest age to be consideredhis claimant’s age at the date la
insured. SSR 83-10. On June 30, 2013 dédte Plaintiff was lashsured, Plaintiff was

49 years old. Moreover, he was morarti# months from becoming 50 years old.

% This appeal challenges only the ALdscision denying Plaintiff's application
for disability insurance benefits. Anysises regarding Plaintiff's application fo
supplemental security inconage not before the Court.
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The Medical-Vocational Guidelines provideles for deciding whether a claiman
is capable of performing othevork based on findings o€t regarding the claimant’s
age, education, and workxperience in combination ith his exertional residual
functional capacity,i.e, maximum sustained work calpility for sedentary, light,

medium, heavy, or very heavy work. SSR &3-Where one or more of the criteria of

rule are not met, no decision is directeahd the rules provide guidance only In

conjunction with the definitions and discumss in the text of the Social Securit
regulations.Id. “Since the rules are @dicated on an individual’s having an impairme
which manifests itself by limitations in me®y the strength requirements of jobs, the
may not be fully applicable vene the nature of an individual's impairment does 1
result in such limitations, e.g., certain mensansory, or skin impairments.” 20 C.F.F
Pt. 404, Subpt. P, App. 2, § 200.00(e).

This is not the case whethe claimant’s exertional pacity falls between the
sedentary and light levels. The ALJ’s capadiylings are consistent with light work ir
the primary strength activities of sitting, stamgli walking, lifting, carying, pushing, and
pulling, except for only occasional pushiagd pulling with the lower left extremity.
Plaintiff's postural, envmnmental, and mental limitations erode the unskilled lig

occupational base, but they dot mean that he is capalgieperforming the full range of

sedentary work. Therefore, Grid Rule 2B does not apply, and it was appropriate for

the ALJ to rely on the vocatiohexpert’'s testimony regarding the existence of jobs in
national econonifor an individual withPlaintiff’s age, educatim work experience, and
residual functional capacity.

C. Consideration of New Evidence
Upon judicial review, the court “may anhy time order additional evidence to b

taken before the Commissioner of Social $#gubut only upon a shwing that there is

3 Jobs existing “in the national economyieans either in tregion where the
claimant lives or in several regionsthre country. 20 C.F.R. § 404.1560(c)(1).
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new evidence which is material and that thergood cause for the failure to incorporate

=

such evidence into theecord in a prior proceeding.42 U.S.C. § 405(g). On Octobe
23, 2015, Plaintiff requesteddlCourt to consider updatetedical information regarding
a diagnosis of neuropathy obitad in August 205. (Doc. 16.) Riintiff believes the
neuropathy was caused by an antibibtcreceived in June 2006.

The medical records Plaintiff submitted tbtain Social Smurity disability
insurance benefits show that he reporteti@pms of neuropathy in addition to chronic
severe headaches, left lonettremity pain, fatigue, andsomnia. The records include
neurological examinations with no abnormauks. Further, Plaintiff never claimed that
neuropathy prevented him fromorking. In his applicdon for disability insurance
benefits in this case, Plaintiff claimed tlingg ability to work wadimited by brain injury,
Asperger’'s syndrome, pain and joint issuledoth ankles, continuous headaches, gnd

emotional instability. Plaintiff may have weinformation regarding the cause of his

D

now-diagnosed neuropathy, but the causengfraedical condition is not material to th
determination of whether be® June 30, 2013, he waspedle of performing work.
Substantial evidence in the redsupports the ALJ’s determination that Plaintiff was not
under a disability as defined in the Socacurity Act at any time from July 27, 201(
through June 30, 2013.

IT IS THEREFORE ORDEREDRhat the final decision of the Commissioner ¢f
I

Social Security is affirmed. The Cledhall enter judgment accordingly and sha
terminate this case.
Dated this 25th day of January, 2016.

Ao S VW e

4 ~ Neéil V. Wake
United States District Jue
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