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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Joe Hand Promotions Incorporated, Case No. 2:15-cv-00695-DLR
Plaintiff, ORDER
V.

Robert Sizemore and Sleepy Dog Salopn
and Brewery LLC,

Defendants.

Before the Court is Plaintiff's Motion for Summary Judgment. (Doc. 41.) 7
motion is fully briefed. For the following reasons, the motion is granted.
BACKGROUND

Plaintiff is Joe Hand Proations, Inc., a closed circuit distributor of sports al

entertainment programming. (Doc. 41-229 Defendants are Sleepy Dog Saloon
Brewery LLC and Robert Sizemore, its saeareholder, managing member, and t
individual identified onits liquor license. I¢., 11 3-5.) Defendants operate Sleepy D

Brewery, a small beer tasting ddtahment in Tempe, Arizona.ld(, 1 3.) On April 26,

2014, Defendants ordered [tichate Fighting Championshifp72: Jon Jones v. Glover

Teixeira Championship Fight Program” (tReogram) from DirecTV and displayed it 3
Sleepy Dog Brewery wittpatrons present. Id., 11 1, 6, 9-11; Doc. 46, T 15-16
Plaintiff, however, held the exclusive commercial distributimghts to the Program anc

did not authorize Defendants to broadcasbihmercially. (Doc. 41-2, | 2, 7; Doc. 471
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2, 11 15-18.) Accordingly, Plaintiff filedhis lawsuit, allegig that Defendants
unlawfully intercepted and displayed the Peogrwithout authorizgon in violation of
the Cable & Televisioiltonsumer Protection and CompeititiAct, 47 U.S.C. § 553, and
the Federal Communications Aet7 U.S.C. 8 605. (Doc. 1.) Plaintiff now moves fq
summary judgment. (Doc. 41.)

LEGAL STANDARD

Summary judgment is appropriate whenewing the facts in a light mosi
favorable to the nonmoving party, “there isgenuine dispute as to any material fact a
the movant is entitled to judgmieas a matter of law.” Fe®. Civ. P. 56(a). Summary
judgment may also be entered “against aypatio fails to make a showing sufficient t
establish the existence of an element dgdeto that party’s case, and on which th
party will bear the burdeaf proof at trial.” Celotex Corp. v. Catretd77 U.S. 317, 322
(1986). The party seeking mmary judgment “bears theitial responsibility of
informing the district court of the basis fits motion, and identifyig those portions of
[the record] which it believes demonstrate thbsence of a genuine issue of mater

fact.” Id. at 323. The burden then shifts to flmm-movant to establish the existence of

material fact.ld. at 324. The non-movant “must do maéhan simply show that there i$

some metaphysical doubt as to the material facts,” and instead “come forward
‘specific facts showing that thers a genuine issue for trial.’Matsushita Elec. Indus.
Co. v. Zenith Radio Corp475 U.S. 574, 586-87 (1986)ua@ting Fed. R. Civ. P. 56(e
(1963)). A dispute about a fact is “genuineth& evidence is sudhat a reasonable jury
could return a verdict fothe nonmoving party.Anderson v. Liberty Lobby, Inc477
U.S. 242, 248 (1986). Colusory allegations, unsupged by factual material, are
insufficient to defeat summary judgmentaylor v. List,880 F.2d 1040, 1045 (9th Cir
1989).
DISCUSSION

Although Plaintiff alleges claims under 47S.C. 88 553 and 605, it requests th

liability be found under § 605 only(Doc. 41-1 at 8.) Seoi 605(a) states, in relevan
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part:

No person not being authorized bye sender shall intercept any radio
communication and divulge guublish the existence, contents, substance,
purport, effect, or meaning of sudhtercepted communication to any
person. No person not being entitldtereto shall receive or assist in
receiving any interstate or foreigmtommunication tgl radio and use such
communication (or any information tie@n contained) for his own benefit
or for the benefit of another not entitled thereto.

This section applies to thanauthorized interception of satellite television signals.

DirecTV v. Webp545 F.3d 837, 84®th Cir. 2008);Joe Hand Promotions Inc. v. Spair
No. CV-15-00152-PHX-SMM, 2016 WL 41583, at *3 (D. Ariz. Aug. 5, 2016)
(“District courts in the Ninth Gcuit have . . . held that . section 605 apies to satellite
signals.”). Section 605 is atrict liability statute. J & J Sports Prods., Inc. v.
GreathousgNo. CV-13-00922-PHX-GM, 2015 WL 717907, at *2 (D. Ariz. Feb. 19
2015). “To be held liable for a violation skction 605, a defendant must be shown
have (1) intercepted or aided the intercepbbnand (2) divulged or published, or aide
the divulging or phblishing of, a communication tramitted by the plaintiff.” Nat'l
Subscription Televien v. S & H TV644 F.2d 820, 826 (9th Ci1981). These element
may be established by circumstantial evidendéebh 545 F.3d at 844 (“Circumstantia
evidence may be sufficiently piasive. Signal piracy I8y its naturea surreptitious
venture and direct evidence of actual inggtoon may understandably be hard to cor
by.”).

It is undisputed that Defendantstearcepted the Program via DirecTV an
displayed it at Sleepy Dog Brewery. Rlifif provided an #idavit from Michael
Conrad, a private investigatowho states that he sawetliProgram being displayed g
Sleepy Dog Brewery on April 262014. (Doc. 41-2, 1 9; [@o 41-4.) It also is
undisputed that Plaintiff did not authwe Defendants to display the Program f
commercial purposes. Accang to Joe Hand Jr., President of Joe Hand Promotid
Inc., Plaintiffs programming is encrypteand can be broadcast only after Plaint
authorizes a commercial activati. (Doc. 42, 1 9.) At nobme did Plaintiff authorize a

commercial activation for Defendants. (Doc. 41-2,17.)
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Defendants attempt to create a dispute of fact by submitting a declaration
Sizemore, who states that tlees not believe the Program was displayed. (Doc. 46
He also speculates that, if the Prograns wiesplayed, it was purchased from DirecT
and, therefore, authorizedld( Sizemore, however, is not competent to testify on th
matters. “An affidavit or deakation used to support or oppose a motion must be
on personal knowledge, set outtthat would be admissibie evidence, and show tha
the affiant or declarant is coment to testify on the mattessated.” Fed. R. Civ. P.
56(c)(4). Sizemore admits that he was natspnt at Sleepy Dog Brewery on April 26
2014 and “has no personal knedge that any employeas agents of Sleepy Dog
broadcast or caused to be broadcast ther&mg (Doc. 46-1, 5 Consequently, his
declaration cannot rebut Pl&iffs’ evidence and does naireate a genuine issue g
material fact.

Moreover, Defendants cannot escapeilligtiosimply by notingthat they ordered
the Program through DirecTV. The Dire¢ TCommercial Viewing Agreement (Viewing
Agreement) warns: “Certain programming Servicee transmit may be blacked out g
otherwise unavailable to commercial customergaar local reception area due to lega
contractual, or other restriotis. If you circumvent or atterhfp circumvent any of these

blackouts or programming restrictions, you nb@ysubject to legal action.” (Doc. 47-3 ¢

5.) The Viewing Agreementsd states that DirecTV cashers “must execute and abide

by any and all agreements required by programming provider(s) in connection with
use and/or DIRECTV’s provision of such Servicesld.)( Here, the onlycompetent

evidence shows that Defendsimitercepted the Program mnoDirecTV and displayed it

 The Court may take judicial notice tife Viewing Agreemenpursuant to Fed.
R. Evid. 201(b)(2) because Defendants haweDirecTV’s terms and conditions at issy
by arguing that they lawfiy obtained the Rygram from DirecTV, it is “capable of
accurate and ready determination by redortsources whose accuracy cannot

reasonably questioned,” and Dedflants do not obé'ect to Praiff's request for IJudicial
notice. ®e J & J Sports Prods. v. Coyrgb7 F. Supp. 2d 90916 (N.D. Cal. 2012)

(taking judicial notice of Comcast fras and Conditions Agreement on summalry

judgment because defendantgleeted to provide it despitarguing he had lawfully
Intercepted the program guestion from Comcast).
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commercially without authorization frorlaintiff, the exclusive licenseeSeeJ & J
Sports Prods., Inc. v. Carbajal-Armendariklo.CV-13-02279-PHX-PGR, 2015 WL
3458145, at *2 (D. Ariz. June 1, 2015) (exiping that the defedant’s belief that
DirecTV was the plaintiff's agent or licensa&as “not a cognizable defense to secti
605 liability since that statute is &ffect a strict liability statute.”)) & J Sports Prods.
Inc. v. Jorkay, LLCNo. 5:10-CV-542-D, 2013 WL 2629464t *2 (E.D.N.C. June 11,
2013) (“Although defendantpurchased the event from rB¢TV, they do not avoid

liability for broadcasting the event at theitaddishment without the authorization of the

exclusive licensee, J & J.B).

Section 605 authorizesasuitory damages for each violation “of not less th
$1,000 or more than $10,000, as tlwurt considers just[.]” 47 U.S.C
8 605(e)(3)(C)()(I1). Additionally the court may award ent@ed damages of up td
$100,000 for each violation if finds that “the violatiorwas committed willfully and for
purposes of direct or indirect commercadvantage or private financial gain[.]” 4]
U.S.C. 8§ 605(e)(3)(C)(i)). In assessing wiext enhanced damages should be award

courts consider “prior infringements, sulygtal unlawful monetary gains, significant

actual damages to the plaffitithe defendant’s advertisingf the broadcast, and the

defendant’s charging a cover charge pemiums for food ah drinks during the
broadcast.”Innovative Sports Mgmt., Inc., v. Rediio. CV 13-00722-PHX-PGR, 2014
WL 1790943, at *2 (D. Ariz. May 6, 2014).

There is no evidenabat Defendants charged patrons a cover to enter Sleepy

? Sizemore also is individually liable fddefendants’ violation. An individual
shareholder may be held liable for a corpodfendant’s violation |1’(Q the individual
had a right and ability to supase th_elllnfrlnglnsg activitiesind (2) had an obvious an(
direct financial interest in those activitiesJ & J Sports Prods., Inc. v. Waji&o. 10-
5136 SC, 2011 WL 9@&5, at *3 (N.D. Cal. March 1£2011). As the sole shareholde
and managing member of ShseDog Saloon & Brewery LC and the individual listed
on its liquor license, Sizemore has the righd ability to supervisés activities and an
obvious and direct financialterest in those activitiesSee G & G Close@ircuit Events,
LLC v. Miranda No. 2:13-cv-2436-HRH, 2014 WL 9385, at *4-5 (D. Ariz. March 12,
2014). Defendants do not argue otherwise.
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Brewery. (Doc. 47-2{ 28.) Between 24 and 39 patromere present, but there is n
indication that the patrons actually were viegvthe Program, nor ihere evidence that
Defendants advertised the Program or charged a premium for food and ddishksf]

27.) Based on Sleepy Dogdvery’s occupancy capacity, it would have cost Defendg
between $750 and $850 to broasicthe Program lawfully. @. 42 at 37.) Given the
lack of evidence thabDefendants achieved “commercialvantage or private financia
gain” from broadcasting the &yram, the Court awards Ri&ff $1,000 in statutory
damages and denies its requiEst enhanced damagesSee Innovative Sports Mgmt
2014 WL 1790943at *3 (awarding statutory mininmu and denying enhanced damag
because there was no evidencat the defendants displaydte program for commercial

advantage or private gain).

IT 1S ORDERED that Plaintiff's Motion for Smmary Judgment, (Doc. 41), is$

GRANTED. Pursuant to 8 605(e)(3)(C)(i)(I1), Plaiifi is awarded $1,00 in statutory
damages. The Clerk shall enter judgment accordingly.

IT ISFURTHER ORDERED that, pursuant to 8 605(e)(3)(B)(iii), Plaintiff ma
move for attorney’s fees and costsantordance with LRCi%4.1 and 54.2.

Dated this 20th day of October, 2016.

PR

Donglas/.. Rayes
Uhited StaeS Disutct J‘@a

nts

~




