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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Rodney Cabrera De La Rosa, No. CV 15-0715-PHX-DGC (JFM)
Plaintiff,
V. ORDER

Joseph M. Arpaio, et al.,

Defendants.

On April 20, 2015, Rlintiff Rodney Cabrera De LRosa, who is confined in the
Arizona State Prison Complex-Florence, filepra se civil rights Complaint pursuant to
42 U.S.C. 8§ 1983 and application to Proceeth Forma Pauperis. In a May 15, 2015
Order, the Court granted the ApplicatimnProceed and dismissed the Complaint
because Plaintiff had failed to state a claifine Court gave Plairiti30 days to file an
amended complaint that cured the dieincies identified in the Order.

On June 8, 2015, Plaintiff filed his Rikmended Complaintin a July 7, 2015
Order, the Court dismissed the First Amen@exinplaint because Plaintiff had failed to
state a claim. The Court gave Plaintiff 3§ sl¢o file a second amended complaint that
cured the deficienciadentified in the Order.

On July 24, 2015, Plaintiff filed a 8end Amended Complaint (Doc. 12). The

Court will dismiss the Second Améed Complaint and this action.
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l. Statutory Screening of Prisoner Complaints

The Court is required to screen comis brought by prisoners seeking relief
against a governmental entity or an officeanremployee of a governmental entity. 28
U.S.C. 8 1915A(a). The Court must dismisoenplaint or portion thereof if a plaintiff
has raised claims that are legally frivolamrsmnalicious, that fail to state a claim upon
which relief may be granted, or that seeé&netary relief from a defendant who is
immune from such relief28 U.S.C. § 1915A(b)(1)—(2).

A pleading must contain a “shamnd plain statement of the clasmowing that the
pleader is entitled to relief.” Fed. R. CR. 8(a)(2) (emphasis added). While Rule 8
does not demand detailed factual allegationglémands more than an unadorned, the;
defendant-unlawfully-haned-me accusation.Ashcroft v. Igbal, 556 U.S. 662, 678
(2009). “Threadbare recitals of the elemesfta cause of action, supported by mere
conclusory statements, do not sufficed.

“[A] complaint must contain sufficient facal matter, accepted as true, to ‘state 3
claim to relief that is plausible on its faceIt. (quotingBell Atlantic Corp. v. Twombly,
550 U.S. 544, 570 (2007)A claim is plausible “when the plaintiff pleads factual
content that allows the coud draw the reasonable infecenthat the defendant is liable
for the misconduct alleged.fd. “Determining whether a coplaint states a plausible
claim for relief [is] .. . a context-specific task thagrgres the reviewing court to draw
on its judicial experience and common sende.”at 679. Thus, although a plaintiff's
specific factual allegations mdoe consistent with a catitsitional claim, a court must
assess whether there are other “more likely explanations” for a defendant’s cddduct
at 681.

But as the United States Court of Agats for the Ninth Cingit has instructed,
courts must “continue to constrpeo se filings liberally.” Hebbev. Pliler, 627 F.3d 338,
342 (9th Cir. 2010). A “complaint [filed by@o se prisoner] ‘must be held to less
stringent standards than fornpaéadings drafted by lawyers.Td. (quotingErickson v.
Pardus, 551 U.S. 89, 94 (2007pdr curiam)).
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[I.  Second Amended Complaint

In his three-count Second Amended Complaint, Plain&ifhes the following
Defendants: Maricopa County Sheriff JpkeM. Arpaio and Maricopa County Jalil
Detention Officers A5115, A6501, 8460, A8013, A2759, and B1492.

In Count One, Plaintiff eims that while he was confined in the Maricopa Coun
Jail, he was only provided two meals pey.d&Ilaintiff claims Defendant Arpaio
approved this practice and tha¢fendants A5115, A4860, A&3, and A2759 denied his
grievances related to the igsand told him that he recetv@000-2600 calories per day,
which had been approved as nutritionally might. Plaintiff claims the diet was not
balanced and compromised his health.

In Count Two, Plaintiff dims temperatures in thealjaere “extremely cold.”
Specifically, Plaintiff claims tat 73.6 degrees is average room temperature, but that
temperatures in the jail were typically be®sn 69 and 70 degrees. Plaintiff claims this
threatened his safety by triggering his PTSD.

In Count Three, Plaintiff claimBefendant B1492 quesned him about a
grievance and during the qtiesing was manipulative and teo Plaintiff. Plaintiff
further states, “my confidence on disciplig proceedings handidy B1492 has been
compromised.”

Plaintiff seeks injunctive relief and money damages.

[I1. Failureto Statea Claim

Section 1983 provides a causf action against persons acting under color of st;
law who have violated rights guaranteedtiy United States Constitution and federal
law. 42 U.S.C. § 1983pe also Buckley v. City of Redding, 66 F.3d 188, 190 (9th Cir.
1995). As with the originaComplaint and First Amendme@omplaint, Plaintiff has
failed to allege any constitutional or fedelaw violations in the Second Amended
Complaint.

Further, a pretrial detainee’s claint imnconstitutional conditions of confinement

arises from the Fourteenth Aamdment Due Process Clausthea than from the Eighth
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Amendment prohibition againstwl and unusual punishmerell v. Wolfish, 441 U.S.
520, 535 and n.16 (1979). Neverthelessstrae standards are applied, requiring prog
that the defendant acted wileliberate indifferenceSee Frost v. Agnos, 152 F.3d 1124,
1128 (9th Cir. 1998).

Deliberate indifference is a higher standard than negligence or lack of ordinar
due care for the prisoner’s safetyarmer v. Brennan, 511 U.S. 825, 835 (1994). To
state a claim of deliberate indifference, pldfatmust meet a two-part test. “First, the
alleged constitutional deprivation must bejectively, sufficiently serious”; and the
“official’s act or omission mustesult in the denial of the minimal civilized measure of
life’s necessities.”ld. at 834 (internal quoti@ns omitted). Second, the prison official
must have a “sufficiently cugble state of mind,” i.e., haust act with “deliberate
indifference to inmate health or safetyd. (internal quotations omitted). In defining
“deliberate indifference” in this contexthe Supreme Court has imposed a subjective
test: “the official must both be awarefatts from which the inference could be drawn
that a substantial risk of serious harm exits, he must also draw the inferencdd. at
837 (emphasis added).

Even if the Court construes Plaintiff's a8 as raised pursuaiatthe Fourteenth
Amendment, Plaintiff has not alleged suféiot facts to state a Fourteenth Amendment
claim in any of his grounds for relief. In @at One, Plaintiff allges that each of the
Defendants he complained to regarding fodd kom that the meals contained sufficient
calories and nutrients. Plaintiff does not géhat any of the Defendants were aware (
a serious risk of harm to his health assuheof receiving only two meals per day.
Accordingly, Plaintiff has failedo state a claim in Count One.

In Count Two, Plaintiff alleges that H®using unit was typically 69 to 70 degre€
and that the “extreme cold” triggered R$SD. The Court finds Plaintiff's claim
implausible. Igbal, 556 U.S. at 679. Further, Plaffi§ allegations simply do rise to the
level of a constitutional violationlt cannot be said that all . . . conditions . . . even if

discomforting or undesirable, amount to degtions of constitutional dimensions . . . [A
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federal court is not the proper forum foratlenging or changing every aspect of the
harsh realities of confinement unlessmditions cannot be tolerated under the
Constitution.” Thomasv. Smith, 559 F.Supp. 223, 224 (W.D.N.Y. 1983) (cit@giffin v.
Smith, 493 F.Supp. 120N.D.N.Y. 1980)).

In Count Three, Plairfficlaims Defendant B1492 wamanipulative and lied.
Plaintiff does not explain how thigolates his constitutional rights.

Plaintiff has failed to state a claim ironts One, Two, or Three of the Second
Amended Complaint.

V. Dismissal without Leaveto Amend

Because Plaintiff has failed to state aircl in his Second Anmeled Complaint, the
Court will dismiss his Second Amended Complaint. “Leavanb@nd needot be given
if a complaint, as amended,subject to dismissal.Moore v. Kayport Package Express,
Inc., 885 F.2d 531, 538 (9th Cir. 1989). Theu@ts discretion to deny leave to amend i
particularly broad where Plaintiff has previbubeen permitted to amend his complaint
S sseton-Wahpeton Soux Tribe v. United Sates, 90 F.3d 351, 355 (9th Cir. 1996).
Repeated failure to cure dekcicies is one of the factors to be considered in deciding
whether justice requires granting leave to amevidore, 885 F.2d at 538.

Plaintiff has made three efforts at ¢irad a viable complaint and appears unable
to do so despite specific instructions from the Court. The Court finds that further
opportunities to amend would lhgtile. Therefore, the Court, in its discretion, will
dismiss Plaintiff's Second Amendé&bmplaint without leave to amend.

IT ISORDERED:

(1) Plaintiff's Secad Amended Complair{Doc. 12) and this action are
dismissed for failure to state a claim, andetiClerk of Court must enter judgment
accordingly.

(2)  The Clerk of Court must make antry on the dockedtating that the

dismissal for failure to state a claim may coasta “strike” under 28 U.S.C. § 1915(Q).
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(3) The docket shall reflethat the Court certifieqursuant to 28 U.S.C.
§ 1915(a)(3) and Federal Rules of Appellate Procedure 24(a)(3)(A), that any appeal

this decision would not be taken in good faith.

Dated this 18th day of September, 2015.

Daulls Gttt

David G. Campbell
United States District Judge
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