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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Chase Michael Sutton, No. CV-15-00744-PHX-JJT
Plaintiff, ORDER

V.

Carolyn W. Colvin,

Defendant.

At issue is the denial of PlaifftiChase Michael Suth’'s Application for
Supplemental Security IncoméSSI”) by the Social Secity Administration (“SSA”)
under the Social Security Act (“the Act”). Riaff filed a Complaint(Doc. 1) with this
Court seeking judicial review of that dahiand the Court now considers Plaintiff’
Opening Brief (Doc. 14, “Pl’s Br.”), Oendant Social Security Administration
Commissioner’'s Opposition (Doc. 18, “Def.’s Br.”), and PlaintifReply (Doc. 22,
“Pl.’s Reply”).

l. BACKGROUND

Plaintiff filed an SSI Application undéhe Act on January 4, 2012, for a Period
Disability beginning Novembet7, 2011. (Doc. 11, R. at 193.) Plaintiff's claim we
denied initially on July 3, 2012 (R. at 76-7@nd on reconsidetiah on December 12,

23
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2012 (R. at 97-98). Plaintiffestified at a hearing held before an Administrative Law

Judge (“ALJ”) on September 26, 2013. @.32-62.) On Novendr 15, 2013, the ALJ
issued a decision demg Plaintiff's claim. (R. at 131.) The Appeals Council (“*AC”")
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denied Plaintiff's request for review onlifaary 24, 2015, making the ALJ's decisio
the final decision of the Commissioner. @.1-3.) The present appeal followed.

The Court has revieweddimedical evidence in its entirety and provides a sh
summary here. Plaintiff has éxe diagnosed with Crohn’s dase, which is characterize(

by abdominal pain, diarrhea, bloody stoalddatigue, and is treateslith topical anti-

inflammatory medication, cticosteroids, and immune modulators. (Pl.’s Br. at 2 n.

(citing Goldman’s Cecil Med24th ed. 2012, at 913-17).) Thexord shows that Plaintiff

visited various emergency rogmeporting Crohn’s disease episodes, or “flares,” twice i

2011 and 11 times in 2012. (R. at 301-820-31, 368-69, 509-1%77-79, 584-85, 609-

14, 615-27, 642-43, 661-64, 728-) In each visit, the hospitals prescribed Plaintiff pai

medications—including Vicodin, Ultram (@madol), Percocet, Norco, and morphine:
among other medications. In February 2002, Frederick Kogan, a gastroenterologis
examined Plaintiff. He notethat, though Plaintiff's Crohs’ disease was in remissior
Plaintiff had “unfortunately gotten into ady-seeking behavior where he has been
every emergency room in the west of Pheem the north quarter, mid-quarter north
and John C. Lincoln HospitaHe has also been down totietla with abdominal pain,
receiving narcotics.” (R. at 37) Dr. Kogan was “unsure this is gastroenteritis” and
“not convinced that this could be a Crohn’siegrbation,” so he ordered tests. (R. at 37
Later in 2012, Plaintiff also made rée visits to Dr. Joseph B. Fares,
gastroenterologist, and Dr. Faraoted among other thingsathPlaintiff “reports doing
fairly well with no significant Gl complais,” (R. at 496), and “reports som
improvement in his symptoms,” (R. at 487). Dr. Fares conducted a colonoscof
October 12, 2012, and Plaiffis colon appeared normahnd biopsies showed milg
nonspecific subacute inflammation but nadewce of colitis. (R. at 557.) Dr. Fare
planned to taper Plaintiff off steroidr. Hugo Pinillos exammed Plaintiff on

October 30, 2012, and found that Plaintiis improving and that it was uncertain frol

his symptoms whether Crohn’s disease was aetivg if so, where. (R. at 558.) Plaintiff
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reported to the emergency room again inilA20, 2013, stating hiead not had a Crohn’s
disease flare since 2012 and had notriagteroids since then. (R. at 717.)

Plaintiff also states he suffers fromadaches. The record shows that Plaint
reported to the emergency room a multituddimies in 2011 reporting headaches, a
the hospital prescribed Ultram (Tramadol), acoéic pain medication. (R. at 328, 334
On March 20, 2011, Arrowhead Blaital noted that it was Plaintiff's fifth visit in 30 day
for a headache, that he reported he was oUlitchm, and that it was the “only thing thg
works.” (R. at 334.) Plaintiff visited Dr. Mark Winograd five times in 2012 to address
headaches. (R. at 455-69, 713-16.) Plaintifforéed that Tramadol and Valium seem
be effective to fight his headache&.d, R. at 467.) Dr. Winograd also prescribe
Imitrex, among other medications, for Plaintdf take if he felt a headache coming o
(E.g, R. at 458.)

In October 2011, within one week ofiting the emergency room for a headach

for which he was prescribed Ultram, Plaintfént back to the emergency room to repd

dental pain, at which point ¢hhospital noted Plaintiff wasrabhdy under a pain protocol,

(R. at 326-29.) Plaintiff wento the emergency room agaifor dental pain two weekg
later, at which point the hospital noted thaintiff had filled nhe prescriptions for
Vicodin in the past 3@days. (R. at 324-25.)

Plaintiff has overdosed on pain medicas several times. On July 1, 201]

Plaintiff saw Dr. Armaghan Kimbell for a fola-up after a visit to the emergency room

for Tramadol overuse. (R. aB3.) Plaintiff stated that hiead not taken Tramadol for 3
few days and as a result was sleeping béii¢thad some nausea. (R. at 383.) Plain{
reported he went to a drugha facility but did nolike it and called his wife to pick him
up, and he therefore ditbt want to try rehab again. (Rt 383.) He admitted taking threg
to four pain pills every six hours insteaof just one, as prescribed. (R. at 383
Dr. Kimbell stated that he wadilmake a note in Plaintiff's chart “that he cannot and m

not be prescribed any monarcotics for symptoms-(R. at 383.) Plaintiff also requeste

' The chart to which Dr. Kimbell refexd was presumably at Banner Heal
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his medical records to apply for disability benefits on accoli@rohn’s disease, and Dr
Kimbell noted that Plaintiff's‘Crohn’s has been in ression for some time now” but
advised him to speak to hisgjaenterologist. (R. at 383.)

On February 11, 2012, Plaintiff wetd the emergency room after a seizu

apparently caused by Tramaaweruse. (R. at 710.) Dr. Jahae noted that Plaintiff had

also reported on January 31, 2012, afterizuse, at which time the attending physician

had advised Plaintiff to stop takifgamadol and Benadryl. (R. at 710.)

The record shows Plaintiff visited his primary care physician, Dr. Michae
Brown, three times in 2012n July 1, 2012, Plaintiff sa Dr. Brown complaining of
right knee pain. (R. at 549.)rDBrown noted that a physitcis assistant had prescribe
30 Vicodin to Plaintiff on June 25, 2012,tRlaintiff reported itmade him constipated
(R. at 549, 553.) He then reported to urgeare, which prescribedltdam for him. (R. at

549.) Because no x-ray of Plaintiff's knémad yet been taken, Dr. Brown did not

prescribe additional medication and recommenaédollow-up a week later. (R. at 550
Plaintiff reported to the physician’s assistémir days later, who prescribed Ultram fa

Plaintiff's reported knee pairfR. at 547.) He reported todlphysician’s assistant agai

three weeks later and stated he still had otmitined an x-ray of his right knee, evgn

though he said it continued to be palnf(R. at 544.) Plaintiff received another

prescription of Ultram, and thghysician’s assistant noted that she “talked to him ab

e
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Tramadol use” and “may neetb send to pain management.” (R. at 544.) On

September 5, 2012, Plaintiff saw Dr. Browgain for reported knee pain. (R. at 541.)

Plaintiff had still not obtaing an x-ray of his knee, budr. Brown gave him a new
prescription of Ultram. (R. at 541-42.)

Center in Peoria, Arizona, where Dr. Kimbell worked. (R. at 3886 Court notes that
Plaintiff's visits to emergency rooms afteis July 201lexam|nat|dnzw r. Kimbell were

to other hospitals, includg Arrowhead Hospitale(g, R. at 324-27), Phoenix Baptis
Hospital €.g, R. at 368), and Banner @ihderbird Medical Centee(g, R. at 642), all of

which retgu arly prescribed narcotic pain dieations to Plaintiff after Dr. Kimbell's
examination.
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Finally, Dr. Brown saw Plaintiff on October 29, 2012. (R. at 536.) Dr. Bro
made no mention of Plaintiff's previouslyp@ted knee pain—theaubject of the balance
of Plaintiff's visits to his office in 2012—i instead noted that Plaintiff had recent
been to the hospitébr abdominal paifi.(R. at 536.) Plaintiff neorted to Dr. Brown that
the hospital mentioned he hadarcotic seeking behavior(R. at 536.) He also askeq
Dr. Brown to fill out a form for him to applfor SSI benefits, statg that he had a harg

time keeping a job due to “amty, stress and recurrent episodes of abdominal

associated with Crohn’s.” (Rat 536.) Dr. Brown filledout a Medical Assessment of

Ability to Do Work-Related Physical Activities the sarday, in whichhe concluded in

checkbox form that, on account of Crohn’s dse Plaintiff had moderate limitations t

being around moving machinery and mildnar limitations in any other activity, but that

Plaintiff had a moderate overall degree of ne8bn, observing that “most of patient’s

symptoms are subjective.” (R. at 534.)

On June 20, 2012, Dr. Greg Peetooompleted a psychological evaluation ar
testing on behalf of the Arizonaepartment of Economic Security to assess Plaintit
functional abilities. (R. at 471-78.) While Plaffis composite intelligence scores wer
low, Dr. Peetoom observed that Plaintifit rushed through the testing because |

mother, who was with himhad to go to work, and ¢hresults were therefore

underestimates of his true abilities. (R. at, 4413, 477.) Dr. Peetoom found that Plaintiff

iIs capable of understanding, remembgriand carrying outsimple work-related
instructions, though he “seeméal work in a somewhat rusedd manner,” he is able tc
sustain casual social interacti@nd he is able to recogniaad respond appropriately tq
normal workplace hazards. (R. at 477.) Tploysicians reviewed Plaintiffs medica
records (R. at 68-77, 79-98), from which thegrformed Residual Functional Capaci
(RFC) assessments andrmgad that Plaintiff had no signifin&arestrictions in his ability to

move around and peerm ordinary daily activities.

?1n fact, according to theecord but not Dr. Biwn’s notes, the tent visit to the
hospital for abdominal pain was Plaffis ninth visit in 2012 alone.
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. ANALYSIS

The district court reviews only thosssues raised by the party challenging t
ALJ’s decision.See Lewis v. ApfeR36 F.3d 503, 517 n.1®th Cir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal err@rn v. Astrue 495 F.3d
625, 630 (9th Cir. 2007). Suiasitial evidence is more dh a scintilla, but less than §
preponderance,; it is relevaatidence that a reasonablegm might accept as adequa
to support a conclusion consiihg the record as a wholel. In determining whether
substantial evidence supportgi@cision, the court must consider the record as a wh
and may not affirm simply by isolating“apecific quantum of supporting evidencéd’
As a general rule, “[wlherghe evidence is susceptibte more than one rationa
interpretation, one of whiclupports the ALJ’s decision,dhALJ’s conclusion must be
upheld.”Thomas v. Barnhar278 F.3d 947, 954 (9tbir. 2002) (citations omitted).

To determine whether a claimant is disablfor purposes of the Act, the AL|
follows a five-step proces20 C.F.R. § 404.1520(a). Theashant bears the burden o
proof on the first four steps, but the burden shifts to the Commissioner at step
Tackett v. Apfel 180 F.3d 1094, 1098 9 Cir. 1999). At the first step, the ALJ
determines whether the claimant is presemtfhgaging in substéial gainful activity.
20 C.F.R. § 404.1520(a)(4)(i). If so, the clamh& not disabled and the inquiry entik.
At step two, the ALJ detmines whether the claimaritas a “severe” medically
determinable physical or mental impaime20 C.F.R. 8§ 404.1520(a)(4)(ii). If not, th
claimant is not disableand the inquiry ends$d. At step three, the ALJ considers wheth
the claimant’s impairment arombination of impairments rets or medically equals ar
impairment listed in Appendix 1 to Subpa? of 20 C.F.R. Ra 404. 20 C.F.R.
8 404.1520(a)(4)(iii). If sathe claimant is automatidglfound to be disabledd. If not,
the ALJ proceed® step fourld. At step four, the ALJ assses the claimant's RFC an
determines whether the claimant is stlipable of performing past relevant wor
20 C.F.R. 8 404.1520(a)(4)(ivIX. so, the claimant is not disabled and the inquiry en
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Id. If not, the ALJ proceeslto the fifth and final step, vehhe he determines whether tr][e
n

claimant can perform any other work irethational economy based on the claima
RFC, age, education, amiork experience. 20 C.F.R8 404.1520(a)(4)(v). If so, the
claimant is not disabledd. If not, the claimant is disablett.

A. The ALJ Properly Weighed Plaintiff’'s Testimony

Plaintiff disputes the ALJ’'s finding #t when considering the combination ¢

Plaintiff's impairments, Plaintiffs RFC alleed him to perform ght work. Plaintiff's

first argument is that the ALJ erred in hisis@eration of Plaintiff's symptom testimony|.

(Pl’s Br. at 6-15.) While credility is the provirce of the ALJ, aradverse credibility

determination requires the ALto provide “specific, cleaand convincing reasons fof

rejecting the claimant’s testimony regarding the severity of the claimant’s sympto
Treichler v. Comm’r of Soc. Se@.75 F.3d 1090, 110®th Cir. 2014) (citingSmolen v.
Chater, 80 F.3d 1273, 128®th Cir. 1996)).

At the hearing, Plaintiff testified thaCrohn’s disease is the biggest proble
preventing him from working and that he ha®I@r's disease flares six or more times
year, requiring hospitalization. (R. at 52.) Hiso testified he vomits eight times evel
twelve hours on bad days amdice a day on normal day§R. at 43, 45, 48.) On 4
Headache Questionnaire, Plaihtiestified he gets headaches that last up to sev
weeks, at which time he must isolate himgeld dark quiet, room. (R. at 240-41.) At th
hearing, Plaintiff's attorney peesented that “those have albed with time.” (R. at 38.)

To begin with, as the AL observed, the ewtice is not just substantial by
overwhelming that Plaintiff continuously erggad in drug-seeking behavior in 2011 ar
2012. This is an entirely apppriate basis to cohale that Plaintifflacks credibility in
his symptom testimonyEdlund v. Massanari253 F.3d 1152, 1157 (9th Cir. 200%Ee
also Anderson v. Barnhart344 F.3d 809, 815 (8th ICi2003). He overdosed or
Tramadol at least in July 2011 and Janusrg February 2012. (R. at 383, 710.) In JJ
2011, Plaintiff stated that he understood agceed with Dr. Kimbiéthat he “cannot and

may not be prescribed any mararcotics for symptoms.” (Rat 383.) Yet, by February
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2012, Dr. Kogan noted that Plaintiff had tggn into a drug-seeking behavior where |
has been to every emergency room in the weBhoenix” seeking narcotics. (R. at 371

An examination of the record reveals tlast amount of paimedication Plaintiff
accumulated by regularly visiting different dieal providers, oftenwithin days of one
another. For example, Plaifiitvisited different hospitaemergency rooms 11 times if
2012 with reports of abdominal pain edluto Crohn’s diseases flares, receivin
prescriptions for Tramadol (January 3jicodin (February 24), Ultram (March 19)
Percocet (May 10), Norco de 13), Vicodin (August 30September 15, October 8

October 22, November 12), and morphimal &/icodin (December 16). (R. at 301-02

330-31, 368-69, 3310, 577-79, 84-85, 609-14, 6127, 642-43, 6614 725-26.) As

the Court will address more fully below,ettobjective medical findings do not suppor

Plaintiff's subjective reportof Crohn’s disease flares, or at least their intens
Meanwhile, Plaintiff visited Dr. Brown and hghysician’s assistant at least six times
2012 with reports of knee pain, receigi prescriptions for Ultram. (R. at 535-55
Nowhere do those records state that Dr. Brand his assistant were aware Plaintiff w
regularly reporting to emergency rooms ancereing narcotics fronthem. The record
also contains no objective eeidce that Plaintiff’'s knee was injured—it appears he ne
obtained the x-ray that Dr. Brown repeatedigered—and instead Plaintiff obtained th
prescriptions based on his subjectivepars. Simultaneously, Plaintiff visiteo
Dr. Winograd at least five times througha2012 reporting heaghes—again without
mentioning the narcotic pain medicationswees taking for his otlreapparent conditions,
according to the record—anBr. Winograd provided Platiff with separate pain
medication prescriptions. (R. at 455-69, 73} The ALJ pointed tanuch of this and
other evidence to support his conclusiomttilaintiff engaged in continuous drug
seeking behavior in 2011 and 2012 and thus m@t credible as to his symptoms (R.
17-19), and the ALJ’'s reason for making adverse credibility determination wa

specific, clear and convincin§ee Edlund253 F.3d at 1157.
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As the ALJ also stated, Plaintiff's repodsymptoms do nadtand up against the
objective medical evidencejtier. (R. at 17-20.) Asiddrom Plaintiff's subjective
reports, the medical examinations reveatkdt, in April and May 2011, Plaintiff's
Crohn’s disease was in remission by protonoscopy and the cause of his report
abdominal pain could not be determinedghysical examinationR. at 399-401, 416-
18.) In August 2011, a physicekamination coulanly confirm “mild gastritis.” (R. at
313-14.) No physical examination in tHellowing year was de to corroborate
Plaintiff's subjective reports; the records simply state suclgyshas “unclear etiology” or
“no diagnosis found.” (R. aB01, 348, 510,521, 675, 706.) In February 2012
Dr. Nooman Gilani, a gastroenterologist, rbtbat Plaintiff's reported symptoms wer
“not consistent with flare of his susgted inflammatory bowel disease” and tf
“[p]ossibility of viral syndrane or narcotic-seeking behavioan be considered.” (R. &
678-80.) In October 2012, Dr. Fares condddaecolonoscopy and found that Plaintiff’

colon appeared normahd biopsies showed mild nonsge subacute inflammation but

no evidence of colitis. (R. d&@57.) The ALJ referred to ¢hsubstantial and objective

medical evidence (R. at 1BJl and provided another egqfic, clear and convincing
reason to find that Plaintiff'gestimony regarding the seitg and frequency of his
symptoms was not credibl8ee Edlund253 F.3d at 1157.

The Court finds no merit to Plaiffts argument that the ALJ's reasons fg
discounting Plaintiff's subjective reports waret sufficiently specific. The ALJ reache(
a clear and convincing credibility determtioa by referring to spefic and substantial

evidence in the reecd, as discussed above, ance tLJ properly applied that

determination to all of Plaintiff's symptom testimonjurner v. Comm’r, Soc. Sec|

Admin, 613 F.3d 1217, 25 (9th Cir. 2010)Burch v. Barnhart400 F.3d 676, 680 (9th
Cir. 2005).
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B. The ALJ Assigned Proper Weightto the Assessments of Plaintiff's
Treating Physiciansand Properly Considered the Record as a Whole

Plaintiff argued the ALJ committed revidye error by assigning inadequat

%

weight to the assessment of one of Pl#iatmedical care providers, Dr. Brown. (Pl.’$

Br. at 16-19.) An ALJ “may only rejeca treating or examining physician's

v

uncontradicted medical opinion basedl ‘clear and convincing reasonsCarmickle v.
Comm’r of Soc. Sec533 F.3d 1155, 116@th Cir. 2008) (citing-ester v. Chater81 F.
3d 821, 830-31 (9th Cir. 1996))Vhere such an opinion is contradicted, however, it may

be rejected for specific aridgitimate reasons that arepprted by substantial evidenc

D

in the record.’ld.

In this instance, the ALfound that the Medical Assement of Ability to Do
Work-Related Physical Activities completday Plaintiff's primay care physician,
Dr. Brown (R. at 533-34), was contradicteyg all the other medical evidence in the
record, including some of Dr. Brown’s owreatment notes. (R. at 18, 22.) The Court
must therefore examine winetr the ALJ provided specifiand legitimate reasons for
discounting Dr. Brown’s assessment, suppblig substantial evehce when examining
the record as a whol&ee Carmickleb33 F.3d at 1164.

As the ALJ noted (R. at 22), even in.[Brown’s assessment, he remarks that the
limitations he records cannot bexpected to result from the objective clinical or
diagnostic findings and that “most of patisnsymptoms are subjective,” (R. at 534).
Indeed, as the ALJ also notes (R. at 22), Dr. Brown'’s rethatkPlaintiff has one to two
Crohn’s disease flares peronth lasting two to three daysach (R. at 533) is nof
supported by any objective medical evidenioeluding CT scans, x-rays and physical
examinations, as the Court discussedovab Moreover, the sgptoms Plaintiff
subjectively reports and upevhich Dr. Brown explicitly relig in his assessment may he
secondary to Plaintiff's narcotic pain dieation abuse, as was noted throughout the

medical record, and not Crohn’s diseaseeflaiThe ALJ provided sgific and legitimate
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reasons supported by substantial evidemcehe record to dregard Dr. Brown's
assessment and thusldiot err in doing so.

Plaintiff also argues that the ALJ erradhen he gave significant weight to th
psychological assessment of Dr. Peetodhg state examiner, but then “ignorec
something Dr. Peetoomadéd in his report. (Pl.’s Br. at 19-20.) The Court disagrees.
ALJ interpreted Dr. Peetoom’s assessment in detail, pointing out—not ignoring—th¢

that Plaintiff exhibited low intelligence irtesting but that the results were 3

underestimate because Plaintiff felt rushed #wad Plaintiff's “true mental capacity was

indicated to be greater than suggested, a<li@imant was able to respond to questio
during the examination, mairtaeye contact, interactppropriately, comprehend an(
remember instructions dumg the evaluation, mainta his personal hygiene
independently, and . . . transition from taskdek.” (R. at 22.) Aga, the ALJ provided
specific and legitimate reasonspported by substantial evides in the record to credit
portions of Dr. Peetoom’s assessment dand tdid not err in dag so. The ALJ also
properly weighed the state examining physicians’ opinions (R. at 68-77, 79-9f
conjunction with the medical evidence inetenining Plaintiff's RFC. (R. at 21-22.)
1.  CONCLUSION

Plaintiff raises no error othe part of the ALJ, ahthe SSA’s decision denying
Plaintiff's Application for Sipplemental Security Income benefits under the Act v
supported by substanti@vidence in the record.

IT IS THEREFORE ORDERED affirminthe November 15, 2013 decision of th

Administrative Law Judge, (R. at 13-31as upheld by the Appeals Council on

February 24, 2015, (R. at 1-3).
I
I
I
I
I
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IT IS FURTHER ORDERED directing ¢h Clerk to enter final judgment
consistent with this Order and close this case.
Dated this 28 day of September, 2016.

-12 -




