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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Zan Kia Ellertson, et al., No. CV-15-00765-PHX-GMS
Plaintiffs, ORDER
V.

City of Mesa, et al.,

Defendants.

Pending before the Court is Defendarition to Dismiss (Doc. 13) Plaintiffs’
first amended complaint (“FAC”) pursuant k@deral Rule of Civil Procedure 12(b)(6).
For the foregoing reasons, the motiogianted in part and denied in part.

BACKGROUND

Plaintiffs Zan Kia Ellertson, Marianne Hllertson, and Elkeson’s Dobson Ranch
Mobil, Inc. (‘EDRM”)! are the registered owners“@&azy Picken’ Pawh(“EP Pawn”),
“Eazy Title,” and “Eazy Tireand Automotive.” All three buisesses are located in Mesa,
Arizona. On April 1, 2015, Plaintiffs filed complaint in the Magopa County Superior
Court against Defendants City of Mesa as ittunicipal corporation liable for the acts of
the Mesa Police Department (“Mesa PD”), §dePD Detective Nicholas Lien and his
spouse, and Mesa PD Detective StevemryBand his spouse.On April 27, 2015,
Defendants removed the case to this Codmnd on May 27, 2015, Plaintiffs filed their

FAC. Plaintiffs’ FAC raises nine causes aftion: (1) violationof civil rights; (2)

! Plaintiffs Zan and Marianne Elleds are the sole shareholders of EDRM.
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defamation; (3) false lightnvasion of privacy; (4) intergnal infliction of emotional
distress; (5) tortious interference with busisi@xpectations; (6) neggnce; (7)negligent
training and supervision @mployees; (8) conversion; and (9) wrongful taking.

Plaintiffs’ claims arise out of two sep&easearches and seres conducted by the
Mesa PD. The first incident occurred duriaglune 20, 2013 traffistop of non-party
Aaron Ellertson (“Mr. Ellertson”), PlaintiffsZan and Marianne l[Eertson’s son and day-
to-day manager of EP PawnMr. Ellertson holds no owmghip interest in any of
Plaintiffs’ businesses. Incident to theost Detective Lien seed $100,000 worth of
jewelry belonging to EDRM that Mr. Elleds was transporting for Plaintiffs. Initially,
Plaintiffs retained counsel and made numosr unsuccessful efforts to retrieve th
jewelry from the Mesa PD. At that time,ettMesa PD refused to return the jewel
because it was being held as evidence.

After the traffic stop, Mesa PD contiad to investigate Mr. Ellertson. Thg
investigation included the use of undercodetectives who engaged Mr. Ellertson ar
offered to sell him stolen prepty while he worked at EP Pawn. At no point did t
Mesa PD investigate or implicate the Pldistithemselves into Mr. Ellertson’s allege
illegal conduct. Mesa PD'’s reports on iheestigation noted tha¥ir. Ellertson never
conducted any of his allegedramal activity in the presenaaf Plaintiffs and rather took
efforts to conceal his actions and any @y obtained througlnis alleged criminal
conduct from them. Theeports also noted that Mr. Ellertson kept the majority of
alleged stolen property at his persomsidence and not at EP Pawn.

A second search and seizure occurred oabout April 2, 2014, when the Mes
PD secured and executed a warrant to seeRHPawn. The search warrant specifis
certain items to be seized digetheir relation to Mr. Ellertan’s alleged criminal activity.
But the instant complaint alleges that the Mesa PD seirdy items that were in ng
way connected to the alleged crimes and thaing the search, Mesa PD seized alm¢

every item over $20. The FAC further alleglest Mesa PD also breached and destroy
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said cases and safes without damaging thémtotal, it alleges that Mesa PD seizg
more than 1200 items lawfy owned or possessed by Plafifs and being sold at the
store. The seized properiycluded items in pawhPlaintiffs’ personal property, and
items owned by EDRM.

Soon after the incident,éhMesa PD reported the saie of EP Pawn’s property
to the local news, describing EP Pawn amigd zero for a gang syndicate in the busing
of buying and selling stolen gperty. As a result of thpublically reported seizure,
customers of EP Pawn with s in pawn sought the retuatf their property from Mesa
PD. Yet, while the Mesa PD possessedddllithe seized property, Detective Lie
instructed customers to contact the Plaintfictly for the return of their property ant
provided them with Plairffis’ home phone number and adsse Plaintiffs received
numerous threatening phone cdtsm irate customers, anddividuals vandalized their
home. The FAC alleges that as a result of both a troubling encounter with the Me
during their search of EP Pawand Mesa PD’s amaging public statements, Plaintiff Za
Ellertson suffered emotional and physical dséreuch as panic attacks, paranoia, &
other ailments.

On May 19, 2014, Plaintiffs filed a motida contravene the search warrant in 3
effort to recover their seizegroperty from the Mesa PDThe next day, the Maricopd
County Attorney’s Office (“M@&QO") filed a notice of seizure for forfeiture and notice (¢
pending forfeiture. On inforation and belief, Plaintiffaallege that the Mesa PC
provided the MCAO false infmation or withheld exculpaty information related to
Plaintiffs’ non-participation irand ignorance of Mr. Ellertsamalleged criminal activity.
In so doing, the Mesa PD gmpted the MCAO to file itaction seeking forfeiture of
Plaintiffs’ property. Plaintiffs opposedéelforfeiture action, @d on December 26, 2014

the Maricopa County Superior Court entegegbartial stipulated judgment ordering a

seized property not otherwise claimed by thirdipa returned to thBlaintiffs. The City

% ltems in pawn are owned by third pastieut given as collateral to EP Pawn f
loans that areedeemable upon payment of the loan.
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of Mesa did not comply with the court ordr several months. In fact, not until

Plaintiffs filed a motion seeking civil contempt against a number of City of M
employees were any items returned. Althotlgh City of Mesa has given back most (
the seized property, Plaintiffeceived some of their items back damaged, other piecs
Plaintiffs’ personal property as well aseveral high value ites, including four
motorcycles, are unaccounted for, and sonmaststill remain withthe Mesa PD on an
alleged “evidence hold.” Finally, Plaintiff§usiness licenses and documents related
Plaintiffs’ sale of fiearms remain missing.
DISCUSSION

l. Legal Standard

On a motion to dismiss under FederalldRof Civil Procedure 12(b)(6), all
allegations of material fact are assumedb® true and construed in the light mo
favorable to the nonmoving partyCousins v. Lockyer568 F.3d 1063,d67 (9th Cir.
2009). Dismissal under Rule (2(6) can be based on “tth@ck of a cognizable legal
theory” or “the absence of sufficient facts alleged under a cognizable legal thg
Balistreri v. Pacifica Police Dep't901 F.2d 696, 699 (9th Cir. 1990). To avo
dismissal, a complaint needntain only “enough facts toate a claim for relief that is
plausible on its face.”Bell Atlantic Corp. v. Twomby550 U.S. 544, 570 (2007). Th¢
principle that a court accepts as true all of the allegations in a complaint does not af
legal conclusions or conclusory factual allegatioAshcroft v. Igbal566 U.S. 662, 678
(2009). “Threadbare recitals of the elemeotsa cause of action, supported by me
conclusory statements, do not sufficeld. “A claim has facialplausibility when the
plaintiff pleads factual content that allowstbourt to draw the reasonable inference tf
the defendant is liable fahe misconduct alleged.td. “The plausibility standard is not
akin to a ‘probability requirement,” but it asksr more than a #er possibility that a
defendant has acted unlawfullyJd. To show that the plaiiff is entitled to relief, the
complaint must permit the cduo infer more than a mepossibility of misconductld.
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I. Analysis
A. Judicial Notice and Consideation of Extrinsic Evidence
Generally, “a district court may not consrdany material beyond the pleadings |n
ruling on a Rulel2(b)(6) motion.” Lee v. City of L.A.250 F.3d 668, 68@®th Cir. 2001)
(citation omitted). Two excejons exist, howeverld. First, “[i]f the documents are not
physically attached to theomplaint, they may be cadsred if the documents

‘authenticity . . . is not contested’ and ‘tipdaintiff's complaint necessarily relies’ of

-

them.” Id. (citation omitted). Second, pursuantiederal Rule of Eviehce 201, a court
may take judicial notice of “matters of public recordd. (quoting Mack v. S. Bay Beef
Distrib., 798 F.2d 1279, 128®th Cir. 1986)).

Defendant, in its motion to dismiss, attadhsix exhibits extrinsic to Plaintiffs’
FAC. All six exhibits, as Defendants’ poiout, are matters of public record, and
include: (1) the State of Arizona’s indictmegitMr. Ellertson; (2) the State of Arizona’s
direct complaint against Mr. Ellertson; (8)¢ MCAQO'’s notice of seizure for forfeiturg
and notice of pending forfeituré4) the state court’s partiatipulated judgment; (5) the
State of Arizona’s complaint in civil forfeitar and (6) the state court’s order to vacate
Plaintiffs’ probable cause hearing. Defendants, ciMagrk argue that this Court may
take notice of all six documents and theimtents since they are “matters of publjc
record.” Mack 798 F.2d at 1282.

While Defendants are correct that a caudy take judicial notice of “matters of
public record[,] . . . a court may not take jidl notice of a fact that is ‘subject t
reasonable dispute.’Leg 250 F.3d at 68(otingFed. R. Evid. 201(b)). The law thu

limits the extent to which this Court may tgkeicial notice of and consider Defendant

lv2)

2}

attached exhibits. Although all six exhibite anatters of public recd, Plaintiffs dispute
the facts underlying some of the documerfipecifically, Plaintiffs challenge the scope
of Defendants’ seizure of propg from EP Pawn based on afithited by a search
warrant supported by the factudlegations contained in MEllertson’s indictment (EXx.

1), the State’s direct complaiagainst Mr. Ellertson (Ex.)2and the State’s complaint ir
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civil forfeiture (Ex. 5). Thus, since trexistenceof those three documents is undisputgd,
but the facts contained in them are subjecetsonable dispute, this Court may and does
take judicial notice of théact of Mr. Ellertson’s indictment, théact that the State of
Arizona filed a direct complaint against Mr. Ellertson, and fd that the State of
Arizona filed a complaint in ciViforfeiture, but nothing more See id.at 689. On the

other hand, Plaintiffs do not dispute the ramrgy three exhibits;hus, this Court takes

judicial notice of the MCAQ'’s notice of forfieire (Ex. 3), the state court’s partia

stipulated judgment (Ex. 4), and the state court’s order to vacate (EX. 6).

B. Eleo_leral Qualified Immunity Relatedto Plaintiffs’ 42 U.S.C. § 1983
am

Plaintiffs allege a 8§ 1983 claim based tbe Mesa PD’s search of EP Pawn and

seizure of 1200 plus items from Plaintiffs’ Imusss. Plaintiffs argue that Defendant

192)

“lllegal destruction, seizure, and conversiarf’ Plaintiffs’ propertyviolated their civil
rights. Defendants argue thtae Mesa PD and detectivegen and Berry are entitled to
gualified immunity fromsuch a claim.

Qualified immunity, if found, is “an entitteent not to stand trial or face the othg
burdens ofiitigation.” Saucier v. Katz533 U.S. 194, 200 (2001) (internal quotatign

D
=

marks omitted) (citation omitted). Inh@r words, qualified immunity is “ammunity
from suitrather than a merdefense to liability.” 1d. (citation omitted) (emphasis in
original). Accordingly, a party’s entitlemetd qualified immunityshould be determined
“at the earliest possible stage in litigationd. at 201 (citation omitted).

Qualified immunity involves a two-step analysis. First, “[t]akehe light most
favorable to the party assei the injury, do theaicts alleged show the officer's conduc¢t

violated a constitutional right?Td. (citation omitted). And “if a violation c[an] be mad

D

out on a favorable view of the parties’ subsions, the next, sequel step is to ask
whether the right was clearly establishedd. A right is clearly established if “it would

be clear to a reasonable officer thas lwonduct was unlawfuin the situation he
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confronted.” Id. at 202 (citation omittedy.
Defendants here are not entitled toalfied immunity because Plaintiffs’

pleadings sufficiently allege th@tefendants violated their cidaestablished civil rights.

Id. at 201. While Plaintiffsoncede that the Mesa PD obtained a warrant to searclh EF

Pawn in relation to Mr. Ellertson’s allegeikegal activity, Plaintiffs also allege facts
plausibly demonstrating that the Defentann their seizure exceeded the scope
authorized by the warrant, either convegtithe seized property or losing it, and
unreasonably destroying the EP Pastore during their search.

The scope of the right earch and seize property wiefined by the warrant and
exceeding that scope violatéise clearly established rightsf the Plaintiffs. This
principle has been long established. &a&izure becomes unlawful when it is ‘more
intrusive than is necessary.Ganwich v. Knapp319 F.3d 1115, 111®th Cir. 2003)
(quotingFlorida v. Royey460 U.S. 491, 504 (1983)3ge alsdVilson v. Lang526 U.S.
603, 611 (1999)diting Ariz. v. Hicks 480 U.S. 321, 325 (1987)) (“Police actions |n
relation to the execution of a warrant mustrélated to the ‘objectives of the authorizgd
intrusion.”); see also Horton v. Cal496 U.S. 128, 140 (199@)[l]f the scope of the

search exceeds that permittby the terms of a validly ised search warrant or the

174

character of the relevant exception from wWearant requirement, the subsequent seizure
IS unconstitutional without morg The same legacy ajpps to the principle that
unnecessarily destructive behavioolates the Fourth Amendmentee, e.g.San Jose
Charter of the Hells Angels Motoycle Club v. City of San Jos#)2 F.3d 962, 974 977
(9th Cir. 2005).

Thus, assuming the veracity of Plaintiffactual allegationgnd viewing them in

the light most favorable to Plaintiffs, it walibe clear to a reasonable detective of the

% The Supreme Court, iRearson v. Callaharb55 U.S. 223 (2009), receded from
Saucier’'srequirement that first a pagrtK must shawiolation of a onstitutional right and
then, if proven, must showdhthe right was clearly established at the time of the other
party’s misconduct. Pearsonclarified that a district court is not required to apply the
Sauciertwo-step sequence in thatder, but rather, courts mayxercise their discretion in
deciding which of the two pronghould be considered firstd. at 242—-43.

-7 -
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Mesa PD that it would be unlawful to eecethe scope of the warrant, destroy t
interior of EP Pawn when Ma PD possessed keys to opsery safe and case in th
store, and to either fail to return seized @ty or to lose seizedroperty in the Mesa
PD’s possessionSee Saucieb33 U.S. at 202 (citation omitte Defendants, therefore
are not entitled to qualified imunity and the motion is dexd as to Plaintiffs’ § 1983
claim.

C. Arizona’s Asset Forfeiture Statute

Defendants cite a number of Arizona’s agedeiture statutes and argue that su
statutes immunize them against all of Ridis’ state law claims because they h3
“reasonable cause” to seize Plaintiffs’ property for forfeitur@eeA.R.S. 8§ 13-4314(E)
(“If it appears that there was reasonableseator the seizure foforfeiture . . . the

claimant is not, in such casentitled to costs or damage®yr is the person or seizing

agency that made the seizure liable to suit or judgment oaccount of such seizure . .|.

). They assert that “reasonable causegstablished as a matter of law since Mesa
acted under the authority of a warrant based on probable cause.
Defendants’ arguments are prematue.motion to dismiss attacks a plaintiff's

pleadings. Yet, these argumeigsore the pleaded facts amdtead require this Court tc

D

d

look beyond the FAC and intodldetails of the Mesa PD’s search warrant and the pglice

department’'s implementation of it as well as other resulting behavior. Defendants

contentions also rely on resolving faat disputes in favor of Defendantse. to

determine the existence of “reasonable eay§ 13-2314(E)), or taletermine whether
Mr. Ellertson, and implicitly EP Pawn, weeactually involvedn racketeeringgee In re
1996 Nissan Sentye201 Ariz. 114, 11832 P.3d 39, 43 (Ariz. CtApp. 2001)), or to
determine whether the seizegmoperty did in fact fatitate the commission of the
underlying offense (8 13-2314(G)(3)). All ¢iiese inquiries may be appropriate on
motion for summary judgment but not onRaille 12(b)(6) motion. Here, the Cour
assumes all of Plaintiffs’ allegations be true; thus,, Defendants’ arguments do 1

support dismissing Plaintiffs’ FAC on theagind that Arizona’s fideiture statutes may

-8-
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legally immunize Defendants from liabilign an undisputed factual record.
D. Timeliness of Plaintiffs’ Notice of Claim
Under A.R.S. § 12-82Q@1(A), “[p]ersons whb have claims against a public entit

... or a public employee shall file claimstvthe person or persons authorized to acc

service for the publientity . . . or public employee . within one hundred eighty day$

after the cause of action accrues.” Accruauss “when the damadeparty realizes he
or she has been damaged and knows asamably should know theause, source, act
event, instrumentality or oawlition that caused or contritma to the damage.” 8§12
821.01(B). The notice requiremeist strictly construed.See, e.g.Harris v. Cochise
Health Sys.215 Ariz. 344, 38, 160 P.3d 223, 231 (AriLt. App. 2007) (“Compliance
with the notice provision of 82t-821.01(A) is a ‘mandatory’ and ‘essential’ prerequis
to such an action . . . [and ifjare to comply withthe statute is natured by actual notice
or substantial compliaec’) (citations omitted)A timeliness defense can be raised a
resolved on a motion to disssi if it is evident from the fage the complaint that a claim
is time barred.See Anson v. Am. Motors Cqrfa55 Ariz. 420, 421747 P.2d 581, 582

(Ariz. Ct. App. 1987). Cous determining an accrual daie a motion to dismiss assumg

the truth of the complaint’s ¢&s and then evaluate each sawf action individually.
See, e.g.Dube v. Likins 216 Ariz. 406, 412, 167 P.3d 939 (Ariz. Ct. App. 2007);
Ledvina v. Town of Maran@2015 WL 464384, at *10 (D. Ariz. Feb. 4, 2015).

Defendants argue that any of Plaintiffsatet law claims related to the Defendant
initial June 20, 2013 search of Mr. Ellertseiwar and seizure of $a@0O0 in jewelry are
time barred since Plaintiffs filed their naiof claim on September 22, 2014—well ov{
180 days since the incident. Yet, the MT did not file its fafeiture action against
Plaintiffs’ seized property until May 22, 2014nd the City of Mesa did not returi
Plaintiffs’ seized property until monthstaf the conclusion othe forfeiture action
marked by the state court’s entry gbartial stipulated judgment.

It is not evident from Platiffs’ FAC that his negligencelaim, as it relates to the
$100,000 in jewelry, is time barred umde 12-821.01(A). Meeover, analyzing the

-9-

—t+

e




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

FAC's allegations of negligee suggest that it accrueddathan June 20, 2013—th¢

U

date of the seizure. Plaintiffs allegeath‘Defendants had a duty to take adequate
precautions to safeguard Plaintiffs’ properitysluding . . . extremely fragile jewelry,”
and then breached thattgwhen, as Plaintiffs seem #&dlege, the Mesa PD returned the
jewelry damaged. Assuming those allegatiombe true, then the accrual date, or the
date “when the damaged party realizes heha has been damaged,” would be the date
of the jewelry’s return—a date much later thhe date of the initial sgure. Either way,
at this juncture in the litigadn, it is not clear enough to th®ourt that Plaintiffs’ claims
related to Defendants’ firssearch and seizure are tirbarred. Finally, Defendants
present case law holding that claims of illeggédrch and seizure accrue at the time of the
search,see Venegas v. WagnefO4 F.2d 1144, 1146 (9t€Gir.1983); however here,
Plaintiffs’ claim of negligence is divorced frothe search and seizure itself, but rather
relates to the Mesa PD’s treatment of RI&si property long after the incident. AS
such, Plaintiffs’ claim is notinquestionably governed B¥enegas'search and seizurg
accrual timeframe.

Consequently, the Court denies Defartdamotion to dismiss based on 8§ 12-
821.01(A)’s time bar.

E. Impact of the State Court’'sPartial Stipulated Judgment

Defendants contend that Plaintiffs dvarred from bringinghis action because

they entered into a partial gtilated judgment as a result of the forfeiture action. (Dpc.

D
o

13, Ex. 4.) Defendants make two points. triBefendants assert that Plaintiffs enters
into a contractual release of claims when they agreed to the gapidhted judgment.
Second, Defendants argue that the doctrime®judicata bars Plaintiffs’ claims.
Defendants’ first argument mischaracterittes language of the partial stipulated
judgment, which only disposes of the seipedperty being held by Mesa PD, and then
states that both parties to the judgment dar their own costs and both parties waiye
their right to appeal the judgmentd.] Plaintiffs’ FAC, on the other hand, neither raises

an issue with the costs relatedthe forfeiture action nor it a de facto appeal of the

-10 -
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judgment,i.e. it does not argue for some amendment to or reversal of the judgn
Accordingly, no contractual releaseapplicable to this action.

As to res judicata, or claim preclusidhe doctrine provides that a final judgmet
on the merits bars further claims by the parties or their privies based on the same ¢
action. See Tahoe-Sierra Pres. CouncilTahoe Reg'l Planning Agen@22 F.3d 1064,
1077 (9th Cir. 2003). Res judicata does apply here for various reasons, foremo
being that there is no commonality of claims between the partial stipulated judgm:é
the forfeiture action and Plaintiffs’ FAC be#o this Court. The partial stipulateq
judgment dispensed with specifseized pieces of property and ordered that they
returned as part of dn remproceeding. The FAC, on tle¢her hand, raises nine caust
of action alleging civil rights violations and tortious condogtDefendants. No portion
of either document invokes the doctrineed judicata. The argument is thus denied.

F. ProsecutorialIndependence

Defendants’ argument that the princige prosecutorial independence preclud
Plaintiffs’ 8 1983 claim confuseRlaintiffs’ FAC and is thughapposite. Plaintiffs’ FAC
does not challenge the validity of the MeB®’s search warrant and thus does n
conflict with the principle of prosecutori@hdependence. Rather, Plaintiffs’ FAC, i
part, alleges that while und#re color of a valid warrant éhMesa PD overstepped the
authority when they seized ites unrelated to the Mesa POrsestigation and indictment
of Mr. Ellertson and then proceeded to eith@mage or lose those items while they we
in their possession. The protections edtm by the principle of prosecutoria
independence are, therefore, inapplieand do not support dismissal.

G. Plaintiffs’ State Law Claims

1. Defamation and False Light Invasion of Privacy
Plaintiffs raise both a def@ation and false light claim against Defendants. WNh

Defendants fail to challenge the adequacy of Plaintiffs’ pleadiBggendants do raise

~ * Defendants, in their reply brief, do keathe argument that the statemer
Plaintiffs_cite in their complaint “are ndstatements’ that can support a defamati
claim.” Beyond that barkegal conclusion, Defendantsopide neither further argumen

-11 -
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the shield of qualified immunityand argue that statementsdady a detective to a thirg
party that are allegedly defamatory can fall within a detective’s qualified immunity f
civil liability that is created by Arizona case laee Portonova v. Wilkinsph28 Ariz.
501, 503, 627 P.2d 23234 (1981). That is true; hower, “[ijn Arizona an occasion for
a publication is conditionallpr qualifiedly privileged wher circumstances exist which
cast upon a defendant the duty of makingpenmunication to a certain other person
whom he makes such communicationtle performance of such duty.Td. (citation
omitted). Defendants bearethburden of estdiBhing the factual predicate for thg
gualified immunity. See id. Here, Defendants fail to establish that the statements n
by Detective Lien, Detective Berry, and ottlaatectives of the M PD to the press
constitute a communication in ehperformance of their official duties as detective
Moreover, to even make that argument Deéarisl would need to call on facts outside t
pleadings thus the argument is nppeopriate to a motion to dismiss.

Defendants’ final argument raising thdatese of substantial truth also relies on
facts outside of the pleadingSee Manriquez v. City of Phoen2014 WL 1319297, at
*14 (D. Ariz. Mar. 31, 2014). In order ®stablish substantial truth, the argument
requires the consideration of facts outditke pleadings to prove that Defendants’
statements to the press were imbued wiithtr Consequenthpefendants’ motion to

dismiss is denied as to Plaintiffs’ defanosatiand false light invasn of privacy claims.

2. Intentional Infliction of Emotional Distress and Tortious
Interference with BusinessExpectations

Plaintiffs raise an intentional inflicin of emotional distress (“IIED”) and 3
tortious interference with business expeotadi (“TIBE”) claim. Defendants essentially
assert the same counter-argument agains$t tlaims. Defendants argue that becad
Mesa PD acted incident to a valid warrbased on probable cause, Defendants’ actic

were lawful and thus cannot meet thdreme and outrageous standard required

nor any authority sumpting their claim, hus it does not persuadkis Court to rule
differently.
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Plaintiffs’ IIED claim. Simlarly, Defendants argue thdtecause they acted lawfully
under a colorable warrant, Plaintiffs cannatove that the Defendants acted wil
“improper motive or means” and intentidilya conflicted with Plaintiffs’ business
expectations.See Neonatology Assocs., LtdPfoenix Perinatal Assocs. In@16 Ariz.
185, 187, 164 P.3d 691, 698riz. Ct. App. 2007).

Plaintiffs’ IIED claim argues that by acsting Plaintiff Zan Ellertson when he
arrived at EP Pawn duringdtsearch and seizure, disseminating false information al
Plaintiffs’, and giving out Plaintiffs’ psonal information, Dendants engaged in
extreme and outrageous conduct resultinglaintiff suffering severe emotional distres
and physical iliness. Plaintiffs’ TIBE clainleges that by destroying the EP Pawn stg

and defaming Plaintiffs in the press, thef@alants interfered with Plaintiffs’ busines

expectations. The validity of the Mesa PB&arch warrant is not challenged in either

claim; thus, the warrant’s validity does nosalve the Defendants of liability as a matts
of law. The motion is denied &3 those causes of action.
3. Negligence
Plaintiffs allege a negligence claim agst Defendants fotheir failure to
adequately care for and keepdk of Plaintiffs’ property seed from Mr. Ellertson’s car

and EP Pawn. Defendarcontend that notwithstandimghether Defendants in fact acte

negligently, Arizona law doegsot recognize simple negbgce claims against police

officers for their discretionary decisions and conduct while engaging in police act
See Landeros v. City of Tus¢dlvl Ariz. 474, 88 P.2d 850 (Ariz. Ct. App. 1992)
Specifically, Defendants argue that becauseNtesa PD, in theaurse of their police

conduct, made the discretionary decisiors¢éarch EP Pawn and seize 1200 pieces

property, Defendants are immunized from iliap for negligence. Negligence claims

related to a police department’s discretionagcisions made in the course of thei

official duties, e.g, to investigate or arrest an individual, are not recognized ur

Arizona law. See id.at 852 (“As far as simple gkgence [in a police officer's
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of such a tort.”)Wright v. City of Phoenj}X011 WL 4071993, at *4 (D. Ariz. Sept. 13

2011) (“[P]olice officers are not liable for menegligence when arresting civilians . .|.

). Yet unlike the plaintiffs irLanderosor the other cases Defendants cite, Plaintiffs
not allege that the Mesa PD is liable foghgently investigating and then searching E
Pawn. Rather, Plaintiffs assert that Defendants acted negligently in their care and
of Plaintiffs’ property. The allegation, trefore, falls outside the immunity created R
Landerossince it does not raise a negligence cleefated to the Mesa PD’s discretionar
decisions while acting in their ofiial duty as police officers.

One paragraph of Plaintiffs’ negligenedegation, however, does seem to fg

within Landerosand its progeny’s bar on simple neglige claims. Paragraph 97 stat

that the Mesa PD essentiallyeached their duty of care whtrey overstepped the scope

of its search warrant whenseized “everything of valuedt EP Pawn.No liability can
attach to the Mesa PD’s discretionary decidimiseize Plaintiffsproperty pursuant to &
valid warrant based solely on a theory of denpegligence; rather, Plaintiffs must alleg
facts showing wanton or gross negligen&ee Landerqs831 P.2d at 851. Defendants
motion is therefore granted to the extent RI&s’ negligence clan attaches liability to
the Defendants’ decisions made in the couwseheir official duties; otherwise, the
motion is denied.

4. NegligentTraining and Supervision of Employees

Plaintiffs argue that the City of Mesa liable for the torts of the Mesa PD’s

detectives and their failure to adequatbin and supervise Detective Lien, Detectiy
Berry, and other Mesa PD detees who caused Plaintiffs to suffer damages. “For
employer to be held liable for the negligdmting, retention, or supervision of ai
employee, a court must first findahthe employee committed a tortKuehn v. Stanley
208 Ariz. 124, 130, 91 P.3d 84352 (Ariz. Ct. App. 2004(citation omitted). Plaintiffs
have adequately pleaded various tortiollisgations against Defendants. Furthermo
Detective Lien, Detective Berry, and other Mé¥a detectives are all employees of tf
City of Mesa. See cf. Picht v. Peoria Unified fisdist. No. 11 of Maricopa Cty641 F.

-14 -

do
P
retu
y
Yy

1

D
(2]

e

J

e
an

N

€,

e




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Supp. 2d 888, 898 (D. Ariz. RPO) (rejecting plaintiff's neglignt supervision claim sincg
the court had previously rejected the underlytorg claim the plaintiff alleged against thg
employer’'s employee).

Defendants, argue, however that Plaintiffast also allege fagtshowing that the
City of Mesa knew that Defendants lackedmpetency and eve therefore a risk to
others. See Quinonez for & on Behalf of Quinonez v. Anderséh Ariz. 193, 197, 696
P.2d 1342, 1346 (Ariz. Ct. App. 1984)Andersen’srequirement that the employe
possess some amount of knowledge of thpleyee’s incompetencgpplies specifically
to claims of negligenthiring; but, the case law does nsupport extending the
requirement to Plaintiffs’ claim for negligenraining and supervision. Accordingly
Plaintiffs’ allegations of ndggent training and supervisioof employees are adequate t
sustain this motion to dismiss.

5. Conversion and Wrongful Taking

Plaintiffs allege a convei@n and wrongful taking claim as counts five and nine
their FAC. Since Defendants overall immiynarguments are deed, and Defendants
otherwise fail to addressther of these issuesrdctly, the claims survive.

IT IS HEREBY ORDERED that Defendants’ Motion to Dismiss (Doc. 13)
granted in part and denied in part.

Dated this 8th day of January, 2016.

Honorable G. Murna Snow
United States District Jug
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