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WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Lance Nelson Goodman, No. CV-15-00807-PHX-JAT
Plaintiff, ORDER
V.

Carolyn W. Colvin, Acting Commissioner
of Social Security,

Defendah

Pending before the Court is Plafhtiance Nelson Goodman’s appeal from th
Social Security Commissionergenial of his application fadisability insurance benefitg
under Title 1l of the Social Security Acthe Court now rules on Plaintiff's appeal.

l. Background

A. Procedural Background

On February 9, 2012, Plaintiff filed @pplication for disability insurance benefit
under Title Il of the Social Security Act, alimg that he had beamable to work since
November 30, 2010. (Tr. 145Plaintiff's claims were inititly denied onJuly 17, 2012,
(Tr. 92), and upon reconsidéin on January 22, 2013, (T®98). Thereafter, Plaintiff
timely requested a hearing,r(TL01), which was conductdyy Administrative Law Judge
(“ALJ”) Joan G. Knight on June 25, 2013 hoenix, Arizona, (Tr. 34). On August 3d

2013, the ALJ issued a decision findirigat Plaintiff suffered from ventriculan

! Citations to “Tr.” are to the certifie administrative transcript of record.

(Doc. 13).
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tachycardia with ICD implant, status postt Ishoulder repair of rotator cuff tear an
bicep tenosynovitis, and obesi{yr. 17). However, th ALJ found thaPlaintiff was not
disabled under the Social Security Actcaese he retained the Residual Functiof
Capacity (“RFC”) to perform jobs that exist in significant numbers in the natig
economy. (Tr. 26). Acadingly, the ALJ rendered aonfavorable decision denying
Plaintiff disability insurance benefits. (Tr. 26—27).

After Plaintiff's request for review othis decision by tb Social Security

Administration Appeals Council was deniegh March 19, 2015, (Tr. 1, 5), he

commenced this action in Federal Court onyMa 2015, (Doc. 1). Plaintiff appeals th
final decision of the ALJ nder Title 42 of the United &tes Code Section 405(g
alleging “that the denial of his disabilitglaim is not suppted by substantial
evidence[.]” (d. at 2). In Plaintiff's opening brief (th&Brief”), Plaintiff argues that the
ALJ erred by: 1) improperly fiding Plaintiff's mental impairments were non-severe
resulting in the omission ainy mental work-related limit@ns from Plaintiff's RFC;
2) making an improper crediity finding; and 3) relyig on vocational expert (“VE”)
testimony inconsistent with th@ictionary of Occupational Title§'DOT”). (Doc. 14 at
3). Accordingly, Plaintiff asks that the Coueverse the denial of his claim, and rema
for further administrative proceedings. (Ddc at 2). In opposition, Defendant filed
Response Brief contending that “[sJubstanéaidence supports the ALJ’s decision th
Plaintiff is not disabled under the SoctBécurity Act.” (Doc. 17 at 12). Accordingly
Defendant asks that the Court “affirm the ALJ’s decisiotu’) (

B. Plaintiff's Background

Plaintiff was born on December 31, 195&ddives with his wife. (Tr. 36, 198).

> After e_xamininghthe certified administratitenscript of record as well as th
documents e-filed by the parties in the amétappeal, the Court notes there are t
mcons_e%uentlal_dlscrepanC|es between thiesdatated in the ALJ's decision and th
dates indicated in the resttbie record. Specifically, in éhsection of its decision entitlec
‘Jurisdiction and Proatural History,” the ALJ assertsdhPlaintiff's claim was initially
denied on July 162012, (Tr. 14){, whereathe record indicates that this claim we
actl_JaI_I%/ denied a day later on July 17,120 (Tr. 92). Further, the ALJ attests th;
Plaintiff's claim was denied upon reconsideya on January 1, 2018Tr. 14), while the
record states that this claim was deniedemonsideration on Jaary 22, 2013, (Tr. 98).
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Although he did not graduate high schoBlaintiff does have his GED. (Tr. 36-37).

Plaintiff also completed vocational school miag in auto mechanics, (Tr. 37), but “ha
no further education or specialized job tragfi]” (Tr. 222). Plaintif previously worked
in masonry since 1988, serving as a omatender, a masonry operator, and a labot
(Tr. 163). However, Plaintiff antends that he “can nonger do this type of work”
because of his medical conditions. (Tr. 174)cé&dingly, Plaintiff “has been unable t¢
sustain gainful employment since NovemberZ1L,0,” the date on wth he was laid off
from his job in the construan industry. (Tr. 37, 222).

Currently, Plaintiff does not have anycome, and receives public-assistance
the form of food stamps. (Doc. 2 at 1-2). On an average day, Plaintiff watches be
twelve to fifteen hours of television, eatges for short walks, plays board games, 3
uses his computer. (Tr. 41, 198, 316). Pl#idibes not grocery shop or do any househd
chores, (Tr. 199), but does prepare meals forsklf, (Tr. 280). Plaintiff can also drive

but “not long periods.” (Tr. 316).Alleging that his injuries and conditions affeg

“virtually every aspect” of his day, Plaifftirelies on his wife to assist him with mos
tasks and contends that he spends thernhagpf his time “in the house due to limited

mobility and range of motion.” (T 196). Nevertheless, Plairtis able to care for his

basic hygiene and bathe himself. (Tr. 41). il#i states that “he has no friends,” and

that he tries “to refrain from seeing peoplélt. 316). Now, he primarily only interacts
with his wife. (Tr. 280).

C. Plaintiff's Medical Background

On June 25, 2013, Plaintiff appearbefore the ALJ regarding his allege

% There are multiple discrepancies betw@daintiff's first and second Exertiona
Daily Activities Questionnaires. Pldiff's first Exertional Daily Activities
Questionnaire, dated M&8, 2012, indicates he sleeps fooifive hours a day, and nap
two or three times daily. (Tr. 186). Howeyean Plaintiff's secoad Exertional Daily
Activities Questionnaire, dated Member 8, 2012, Plaintifindicated that he is sleej
deprived, does not nap, andly sleeps for three or fourours. (Tr. 199). When aske(

how far he can drive at one #@nPlaintiff indicates in the first Exertional Daily Activitie$

Qruestionnaire that he has to get of the car if he drivedmore than one hour or so.’
&r._ 186). However, in response to the sameestion in the second questionnair
laintiff states, “I can not [sic] sit for motean 20 minetes [sigt a time.” (Tr. 199).
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disability of cardiac problemsshoulder condition, demsion, and substance abus
(Tr. 34-57). In regard to Plaintiff's alledeneart condition, Platiff was admitted for

ventricular tachycardia, due to cocainedaalcohol abuse, in November of 2010.

(Tr. 239-40). As a result of thondition, Plaintiff had surgerto install an implantable
cardioverter defibrillator (“ICD”) “for secadary prevention in the setting of prio
cocaine and alcohol abuse.” (Tr. 239). Plaintiff denied “easdiac complaints” at his
follow-up in December of 201{Tr. 240), and did not retn for treatment until March
2011, at which time he was readmitted to llospital as a result of his ICD dischargin
multiple times, (Tr. 246, 253). At his follow-wgppointments in April and July of 2011
Plaintiff reported that he was doing mubktter and had no further ICD discharge
(Tr. 237-38). Although Plaintiff presented in September of 2011 with atypical chest
Plaintiff's ICD had not dischrged. (Tr. 236). In October of 2011, Plaintiff's streg
echocardiogram indicated PRiaff had “fair exercise tolerance” for his age an
concluded that there was “ritD echocardiographic evidencd inducible ischemia to
achieve[] workload (Tr. 332).

Following these visits, Plaiiff did not return to sea cardiologist until July of
2012, where it was noted thRtaintiff had not had any furer ICD discharges but did

have some fatigue after eating, “likely alesieffect” of his prescribed medication.

(Tr. 325). From July @12 until the date of his hearing June 2013, Plaintiff did not

return for any follow up appointments withshgardiologists. (Tr. 22). However, Plaintif

did go to the emergency room “with a comptaof a possible near syncopal episods.

(Tr. 439). At this visit, Plaintiff refused audssion against medical advice after his “chg
x-ray revealed ‘no evidence of active pulmondigease,” an EKG revealed normal sini
rhythm and no acute Sdhanges were noted.” (Tr. 22) (¢itans omitted). Plaintiff stated
at his hearing that he has unpredictable astaslery day, (Tr. 42), where he starts to fg
dizzy and feels blood running through his ¢hettil the defibrillator “settles it down[,]”
(Tr. 47)%

* One reviewing physician has attributidgse symptoms as possible side effe
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In regard to his shoulder condition, Pl#f had elective arthroscopic surgery t
repair his left rotator cuff in November 8011. (Tr. 243). At hidollow up agointment
in March 2012, Plaintiff reported his symptomsre better, rated his pain with “heav
activity” as only 1/10, and assessed his satisiaatiith the surgery at 8/10. (Tr. 458). A
this time, the reviewing physan noted Plaintiff’'s shouldexas “getting better,” and that

other than “occasional pain with heavy aityiy Plaintiff “is very happy.” (Tr. 458).

Following this appointment, Rintiff did not retun for any subsequent treatment unti

May 2013, shortly before his &eng before the ALJ. (Tr. 457At this visit, Plaintiff
indicated that he “fe[lt] like his symptoms[ddaworsened recently,(Tr. 457), with pain
aggravated by lifting and reaching motio(B;. 454). However, a reviewing physicia
noted that Plaintiff's postopetrae rotator cuff tear “appeargable.” (Tr. 309). Plaintiff
specified at the ALJ proceedingisat he now has “arthritis in [his] shoulders and [h
neck,” and needs badurgery as a result of chronicdbapain. (Tr. 43, 307). Plaintiff
was prescribed Percocet fie joint pain in his stulder region. (Tr. 368).

Plaintiff also alleges to suffer additional impairment as a result of depressior
anxiety, but has “never sought mental healdatment” at any out-patient or in-patief

psychiatric facility. (Tr. 316). In the pasPlaintiff's primary care provider and

cardiologists consistently noted that Pldintiad a “normal mood and affect.” (Tr. 18).

Although Plaintiff contends hbegan to have difficulty ith depression over the cours
of the past few years, (Tr. B, the ALJ indicated that heas “never diagnosed until hig
primary care provider noted that he @med with disabilitypaperwork,” (Tr. 18).

Plaintiff attributes his depression to hisdial issues, specifically because he has be
unable to work, has gained whtgas a result of his inability do physical activities, and
because his health continuesdeline. (Tr. 281). Plaintiff states he is moody and that
has “just phased [himself] out of everythinger the years.” (Tr. 315). While Plaintiff

has contemplated suicide in thast, he has “not recently,” nor has he ever attempte

due to medication. (Tr. 309). Plaintiff hself has acknowledged that, “[tlhe blood

pressure medicine may be blacking out.” (Tr. 315).
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take his life. (Tr. 315). Rintiff's primary care provider prescribed buspirone f
Plaintiff's nerves and anxiety. (Tr. 372).

While Plaintiff's medical record illustratdbat he has a histprof alcohol abuse,
Plaintiff stated at the ALJ proceedings on J@be 2013 that he dynoccasionally drinks
alcohol, “not even once a month,” duehs high blood pressuréTr. 45). However,
when Plaintiff's risk factors were reviewed an appointment iMay of 2013, Plaintiff

confirmed that he drinks i cans of beer” per weeKTr. 455). Plaintiff also has &

history of cocaine, marijuana and methamphetanise, but contends that “his addictign

is in the past.” (Tr. 226).In regard to his cocaine usklaintiff stated at the hearing

before the ALJ that he has been “cleanl aober for two and a half years.” (Tr. 44).

Regarding the ALJ’'s question of whether drugsd alcohol were part of Plaintiff's
lifestyle today, Plaintiff responded, “You wlon’t pay me to do either one right now.
(Tr. 44). However, Plaintiff's mdical record demonstrates that he was drinking alco
and smoking marijuana prior to being admittedhe hospital in Mait of 2011. (Tr. 62).
Further, Plaintiff's testimony at the proceedirigfore the ALJ is inconsistent with hi

medical record, as illustrated by the followiexxchange between the ALJ and Plaintiff:

: Since November 2010, have you used any other drugs
not prescribed by your doctors?

A: No ma’am, high blood pressure medicine and
painkillers.

:  The records indicate, thgh, in March 2011, you . . .
tested positive for alcohol énmarijuana. Any use of
marijuana since November 20107

A: No.

(Tr. 46).

In addition to the medicatonditions listed above, &htiff has chronic tinnitus

> |n addition to an incarcation for a DUI at age 19, (Tr. 281), Plaintiff was on¢

arrested “when [he] was caught with §@@unds of marijuana in Arkansas|,Jd( As a
result, Plaintiff spent timen prison in Arkansasld.) Plaintiff was also “caught with raw
cocaine,” for which he spent time inetiMaricopa County prison facmgl. (Tr. 31(2
Plaintiff is not currently “under any legaanctions” or on probaticior any drug relate
crimes. (Tr. 157, 281).
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associated with hearing log3r. 309). However, this condito“has not been alleged tq
cause any significant impairment of his ability conduct work aevity,” (Tr. 22), and,
on physical examination, Prdiff's ears were found to be “normal,” (Tr. 232). Plainti
has also been diagnosednaarbidly obese(Tr. 309).
Il. Legal Standard

The ALJ’s decision to deny benefits will bgerturned “only if it is not supported
by substantial evidence @ based on legal errorMagallanes v. Bower881 F.2d 747,
750 (9th Cir. 1989) (quotatiommitted). “Substantial evidert means more than a mer
scintilla, but less than a preponderance; #ush “relevanevidence which a reasonabl
person might accept as adequate to support a concluBleddick v. Chaterl57 F.3d
715, 720 (9th Cir. 1998).

In determining whether there is subsianevidence to support a decision, th
Court considers the record as a wholejghmg both the evidere that supports the
ALJ’s conclusions and the evidence that detracts from the ALJ's concluReddick
157 F.3d at 720see also Gallant v. Heckler53 F.2d 1450, 145®th Cir. 1984) (“The

inquiry here is whether the rach read as a whole, yieldsctuevidence as would allow &

reasonable mind to accept the conclusioeached by the ALJ.” (citation omitted)).

“Where evidence is susceptibdé more than one rational terpretation, it is the ALJ’s
conclusion which must be upheld; and iaaking his findings, the ALJ is entitled t(
draw inferences logicallyflowing from the evidence.”Gallant, 753 F.2d at 1453
(citations omitted)see Batson v. Comm’r of Soc. Sec. Adn359 F.3d 1190, 1193 (9th
Cir. 2004). This is because “[t]he trier oicfaand not the reviewing court must resol\
conflicts in the evidence, anflithe evidence can supporther outcome, the court may
not substitute its judgment for that of the ALMatney v. Sullivan981 F.2d 1016, 1019
(9th Cir. 1992)see Young v. Sulliva@l11 F.2d 180, 184 (9th Cir. 1990).

The ALJ is responsible for resolving cbetls in medical testimony, determining
credibility, and reslwing ambiguities.See Andrews v. Shalala3 F.3d 1035, 1039 (9th

Cir. 1995). Thus, if on the whole record befdine Court, substantial evidence suppo
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the Commissioner’s decision, the Court must affirnsée Hammock v. Bowesiv9 F.2d
498, 501 (9th Cir. 1989%ee alsai2 U.S.C. § 405(g). On the other hand, the Court “m
not affirm simply by isolating a spdit quantum of supporting evidencedirn v. Astrue
495 F.3d 625, 630 (9th €i2007) (quotation omitted).

Notably, the Court is not charged wrviewing the evidence and making its ow
judgment as to whether Plaintiff is or mot disabled. Rather, the Court’s inquiry
constrained to the reasons asserted by th&akid the evidence reli@ipon in support of
those reasonsee Connett v. Barnha@40 F.3d 871, 874 (9th Cir. 2003).

A. Definition of Disability

To qualify for disability baefits under the Social Setty Act, a claimant must
show that, among other things, he is “undatisability.” 42 U.S.C. 8§ 423(a)(1)(E). Thg
Social Security Act define&disability” as the “nability to engagan any substantial
gainful activity by reason of any medicallytdaminable physical or mental impairmer
which can be expected to resultdeath or which has lasted @an be expected to last fo

a continuous period of not less than 12nths.” 42 U.S.C. § 423(d)(1)(A). A person is:

under a disability only if his phical or mental impairment or
impairments are of such severttyat he is not only unable to
do his previous work but oaot, considering his age,
education, and work experienangage in any other kind of
substantial gainful work wbh exists in the national
economy.

42 U.S.C. 8§ 423(d)(2)(A).

Disability has “a severity and duratial requirement for recognition under th
[Social Security] Act that accordsit the remedial purpose of the AcEfaten v. Sec'y
of Health & Human Servs44 F.3d 1453, 1459 (9th Cit995). “A claimant bears the
burden of proving that ampairment is disabling.Matthews v. Shalalal0 F.3d 678,
680 (9th Cir. 1993) (quotiniyliller v. Heckler 770 F.2d 845, 849 {® Cir. 1985)). “The
mere existence of an impairmentinsufficient proofof a disability.” Matthews 10 F.3d
at 680 (citingSample v. Schweike$94 F.2d 639, 642—-43 (9@ir. 1982)). Rather, “[t]he
applicant must show that he is precludemrfrengaging in not onliis ‘previous work,’

but also from performing ‘any other kind sfubstantial gainful work’ due to sucl
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impairment.”ld. (quoting 42 U.S.C§ 423(d)(2)(A)).

B. Five-Step Evaluation Process

The Social Security regulations setrtfo a five-step sequential process for

evaluating disability claims20 C.F.R. 8§ 404.1520(a)(43ee also Reddickl57 F.3d at
721. A finding of ‘hot disabled” at any step in thegsential process will end the inquiry|.
20 C.F.R. § 404.1520(a)(4). The claimant beaeshilrden of proof at the first four steps
but the burden shifts to ti@ommissioner at the final stelReddick 157 F.3d at 721. The
five steps are as follows:

First, the ALJ determines whether tleaimant is “doing substantial gainfu
activity.” 20 C.F.R. 8 404520(a)(4)(i). If so, the claimant is not disabled.

Second, if the claimant is not gaitiju employed, the ALJ next determines

whether the claimant has a “severe mdticaleterminable physical or menta|

impairment.” 20 C.F.R. 8§ 404.1520(a)(4)(ii)). To be considered severe, the impaijmer

must “significantly limit[] [the claimant’s] physical or nmgal ability to do basic work

activities.” 20 C.F.R. § 404.29(c). Basic work activities are the “abilities and aptitudes

to do most jobs,” such dgting, carrying, reaching, nderstanding, carrying out and

remembering simple instructions, respondaqgpropriately to cavorkers, and dealing

with changes in matine. 20 C.F.R8 404.1521(b). Further, the impairment must either

have lasted for “a continuousrpml of at least twelve montlisbe expected to last for
such a period, or be expected “to resuldl@ath.” 20 C.F.R. § 408509 (incorporated by
reference in 20 C.F.R8 404.1520(a)(4)(ii)). Théstep-two inquiry is ade minimis

screening device to disp®f groundless claimsSmolen v. ChateB0 F.3d 1273, 1290

(9th Cir. 1996). If the @imant does not have a severe impairment, then the claimant is

not disabled. 20 C.F.R. § 404.1520(c).

Third, having found a severe impainmgethe ALJ next determines whether the

impairment “meets or equals” one of the impairments listed in the regulations. 20 Q.

8 404.1520(a)(4)(iii). If so, the claimant isuind disabled without further inquiry into th

1%

claimant’s age, education, and work exprde. 20 C.F.R. § 404.1520(d). If not, befofe
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proceeding to the next stefhe ALJ will make a finding regarding the claimant’'s RF
“based on all the relevant medical and oteéeidence in [the] caseecord.” 20 C.F.R.
8 404.1520(e). A claimant’'s RFC is the mhstcan still do despite ¢heffects of all the
claimant’s medically determinable impairmgnincluding those that are not severe.
C.F.R.8 404.1545(a)(1).

At step four, the ALJ detmines whether, despite the impairments, the claim
can still perform “past relev work.” 20 C.F.R. § 404.29(a)(4)(iv). To make this

determination, the ALJ compares its “residiugictional capacity assessment . . . with t

physical and mental demands of [the mlant’'s] past relevant work.” 20 C.F.R|

8 404.1520(f). If the claimant can still performetkind of work hepreviously did, the
claimant is not disabled. 20.F.R. § 1520(a)(iv). Otherwise, the ALJ proceeds to
final step.

At the final, fifth step, the ALJ determes whether the claimant “can make &

adjustment to other work’that exists in the nanhal economy. 20 C.F.R

8 404.1520(a)(4)(v). In makintpis determination, the ALdonsiders the claimant's RFC

and his “age, education, and work experde.” 20 C.F.R. §404.1520(g)(1). If th
claimant can perform other wqrke is not disabled. 20 ER. § 404.1520(a)(4)(v). If the
claimant cannot perform other vk he will be found disabled.

In evaluating the claimant’s disabilitynder this five-step process, the ALJ mu
consider all evidencen the case recordSee20 C.F.R. § 404.15%8)(3); 20 C.F.R.
8 404.1520b. This includes medical opinioresords, self-reported symptoms, and thir

party reporting.See20 C.F.R. 8§ 404.1527; 20 C.F.B.404.1529; SSR 06-3p, 71 Fed.

Reg. 45593-03.

C. The ALJ’s Evaluation under the Five-Step Process

In step one of the seque& evaluation process, the ALJ found that Plaintiff h;
not engaged in substantial glaihactivity since his allegednset date of November 30
2010. (Tr. 16). At step twahe ALJ concluded that Pldiff had the following severe

medically determinable impairments: “ventrdar tachycardia with ICD implant; statu
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post left shoulder repair of rotator cuiéar and bicep tenosynovitis; and obesity.

(Tr. 17). The ALJ deemethese impairments “severdiecause they had caused ai
would continue to cause “more than mmail work-related functional limitations.’ld.)
At step three, the ALJ determined that Pi#fistimpairments, singly and in combination
did not meet or medically equal the seventlythe impairments listed in the Socig
Security regulations. (Tr. 19).

Before moving on to step four, th.J conducted an RF@etermination after
careful consideration of the entire reconacluding Plaintiff's testimony and the
objective medical evidence. (T20). The ALJ found thaPlaintiff “has the residual
functional capacity to perform light work.Id)) Consequently, the ALJ stated that:

[Tlhe claimant is able to occasionally lift and carry 20
pounds, frequently lift and card0 pounds, and is unlimited

In his ability to push or gduother than for weight limits
suggested. He can sit, or stiawalk each activity for about 6
out of 8 hours, with normal breaks. The claimant is also able
to occasionally crawl, but shld never be required to climb
ladders, ropes, or scaffoldsnd can frequently climb ramps,
stairs, stoop, kneel and crouch. He can occasionally reach
overhead with the nondominanttlepper extremity. He must
avoid concentrated exposure kazards including moving
machinery and unprotected heights.

(1d.)

At step four, the ALJ found that Plaiith could not perform“any past relevant
work.” (Tr. 25). Finally, the ALJ concluded at step five that based on Plaintiff's R
age, education, and work experience, Pldintuld perform significant numbers of job

existing in the national economy includingsttafood worker, cashier, and car was

attendant. (Tr. 25-26). Consequently, the Abwinid that Plaintiff was not disabled unde

the Social Security Act. (Tr. 26).
[ll.  Analysis

Plaintiff makes three main arguments for why the Court should set aside the 4
decision. Specifically, Plaintiff assertsaththe ALJ committedhe following errors:
1) improperly finding Plaitiff's mental impairments were non-severe at step tw

resulting in the inappropriate omission afhy mental work-related limitations from
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Plaintiff's RFC; 2) making an impropecredibility finding by failing to consider
Plaintiff's “stellar” work record; and 3) lgng on VE testimony ioonsistent with the
DOT without explaining the inconsistency. (DAd. at 3). After considering the record &
a whole, the Court concludes that substhrevidence supports the ALJ's decisiof
Accordingly, the Court affirms.

A. Whether Substantial Evidence Supports the ALJ's Finding that
Plaintiff's Mental Impa irments are Not Severe

Plaintiff contends the ALdrred at step two of thegential evaluation process b}
classifying his mental impairments as rsgvere. (Doc. 14 at 10-11). Consequent
Plaintiff claims the ALJ improperly omitted &htiff's mental funtional limitations from
the RFC. [d. at 4-11). In support of his argumeRtaintiff argues that “[t|he opinions of
both consultative psychological examiners,f. Davit and Dr. Geary, establish tha
Plaintiff has mental work-related limitationsfd( at 4). Plaintiff further alleges that Dr
Lavit and Dr. Geary’s opinions are consigtevith the underlying medical record
including their own examination findingdd( at 6). Moreover, Platiif insists that “the
ALJ’s rationales for determining that [Pl&ffis] mental impairments are non-severe ar
result in no mental limitations on his ability waork are legally deficient and/or factually
inaccurate.” Id. at 8). As a result, Plaintiff contds that the ALJ's mental nonseverit
finding lacks the support @ubstantial evidenced()

At step two of the sequential evaluation, the ALJ “determines whether
claimant has a medically severe impa@nt or combination of impairmentsSmolen 80
F.3d at 1289-90. “An impairment or comhbina of impairments aabe found nonsevere
only if the evidence establishes a slight abmadity that has no more than a minima
effect on an individual's ability to work Frias v. Colvin No. CV-15-02185-JEM, 2015
WL 8492453, at *7 (C.D. GaDec. 10, 2015) (citingSmolen 80 F.3d at 1290).
Accordingly, “an ALJ may findhat a claimant lacks a medically severe impairment
combination of impairments only when his cluston is ‘clearlyestablished by medica
evidence.” Webb v. Barnhart433 F.3d 683, 687 (9tir. 2005) (citation omitted).

“Thus, applying our normal standard of reviemwthe requirements of step two, we mu
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determine whether the ALJ had substangaldence to find thathe medical evidence
clearly established that [the claimant] didt have a medically severe impairment
combination of impairments.Td.

When the severity of a mental impairménevaluated at stefwo, the ALJ must
first determine whether the claimant shaa “medically determinable mentg
impairment[].” 20 C.F.R. § 404.1520a(b)(1)hdtld the ALJ decide that a claimant hd
such a medically determinable mental inpeent, the ALJ “musspecify the symptoms,
signs, and laboratory findings thatibstantiate the presence of the impairment[]” in |
written decision. 20 C.F.R. §94.1520a(b)(1), (e)(4). Nexthe ALJ must rate “the
degree of functional limitation selting from the impairment[]” in four broad functiong
areas: (i) activities of daily living(ii) social functioning; (iiiyconcentration, persistencs
or pace; and (iv) episodes of decongzion. 20 C.F.R. §§04.1520a(b)(2), (c)(3)The
degree of functional limitation is based on &ééent to which the aimant’'s impairment
interferes with his ability “todnction independely, appropriately, #ectively, and on a
sustained basis.” 20 C.F.R. 8§ 404.1520ajc)@nally, after the degree of functiong

limitation is rated, the ALJ determines the séyeof the claimant’s mental impairment

20 C.F.R. 8 404.1520a(d). If the degree of litmta in the first three functional areas is

“none” or “mild” and “none” inthe fourth area, it is generally concluded that t
Impairment is not severe, “unless the evideniterwise indicates that there is more ths
a minimal limitation in [the @imant’s] ability to do basi work activities.” 20 C.F.R.
§ 404.1520a(d)(1).

Here, the ALJ comprehensively illustrdtevhy she found Plaintiff's mental
impairment to be non-severe at step twdha evaluation after careful consideration
the entire record of medicaVidence and the claimantiestimony. (Tr. 17-19, 24-25)

First, the ALJ determined that Plaintiff hatedically determinable mental impairment

® When rating the cate jgorles of daily livirgpcial functioning, and concentratior|
persistence, or pace, the ALJ is to use awmt scale of none, mild, moderate, marke

LS

Ner

Of

U)J

d;

and extreme. 20 C. F.R. § 404. 1520a(c)(4) eWwhating eplsodes of decompensatlon the

ALJ is to use a four-point scale of none, one or two, three, or four or dore.
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including dysthymic disorder and history odcaine and alcoh@buse. (Tr. 17). Rating
the degree of functional limitation, the ALfound that Plaintiff's “medically
determinable mental impairments cause no nimsie ‘mild’ limitation in any of the first
three functional areas and ‘no’ episodes @ampensation which have been of extend
duration in the fourth area.” (Tr. 19). Asresult, the ALJ concluded that these men|
impairments, “considered singly or in combiion with the claimant’'s other severe an
nonsevere conditions, do not cawything more than minorgteiction in their ability to
complete work-related activities” and, therefore, are non-sevédd. The ALJ's
conclusion is supported by the record.

Plaintiff is correct that the opinions d@r. Lavit and Dr. Geary indicate thal

Plaintiff has some mentavork-related limitations.However, these opinions do not, &

" Dr. Lavit diadqnosed Plaintiff with @aine dependence, though in remissia
alcohol abuse, and dysthymic disorder associated with a medical condition. (Tr.
Regarding Plaintiff's understaing and memory, Dr. Lavit natehat Plaintiff's “ability
to understand and remember instructions is not impairet(Tr. 285). Dr. Lavit neither
had to repeat or explain questions, andrfdfaiwas able to redhdates and eventsld(
Acc_ordlngg/, because PIdiff “evidenced a positive mmory and understanding,” Dr
Lavit found Plaintiff had “no limitations in remembering work like procedurds.) (n
regard to Plaintiff's ability to sustain condeation and persistenc®r. Lavit indicated
that Plaintiff “remained focus through eéhmeeting,” but noted that his ability tg
concentrate for extended periods of tinmel anaintain a normal routine without speci
supervision “may be limited @uto anxiety and depression.td) Dr. Lavit also
mentioned that Plaintiff's “ability to get algrnwith co-workers, respd appropriately to
supervision and maintain socially appropriagehavior may be impaired due to heal
factors and being reactive when he Is angrid’) (Regarding his capdg to adapt to
change, Plaintiff may be limited “in his ability respond approiely to heightened
stresses/changes in the wgldce[,]” but “appears to haveo limitation in takin
appropriate action if he encounters a noriveard.” (Tr. 284). Wite Dr. Lavit foun
that Plaintiff had mental work-related limitatis, he did raise “conaeras to Plaintiff's
veracity and possible exaggeration of symptofhag Plaintiff “was not consistent with
records reviewed versus his data reported” to Dr. Lddi. (

Dr. Geary, the second consultativeygwlogist, diagnosed Plaintiff with
dgsthyr_nlc disorder of late onset, mild mooderate and untreated, a history of alcol
abuse in partial reported remission, andygpabstance dependenteone year reported
remission. (Tr. 316). Similar to Dr. LaviDr. Geary also foundhat Plaintiff had no
limitations In _his ability tounderstand and rememberstiuctions and work-like
procedures. (Tr. 318). Regarding Plaintifébility to carry out instructions, maintain
concentration and sustain reguddtendance, Dr. Geary notétat Plaintiff's “pace seems
somewhat slowed but he can carry out direstiV(Tr. 318). UnlikeDr. Lavit, Dr. G_earg_
found that Plaintiff had no limiteons in regard to social interaction. As far as his abil
to adapt to change, Dr. Geandicated that Plaintiff “woulcheed some time to adjust tq
workplace changes but he wowdentually do so.” (Tr. 319).
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Plaintiff suggests, (Doc. 14t 6), conclusively estabhs that Plaintiffs mental
impairments are severe, nor clearly estaltlstt there is more than a minimal limitatiop
in Plaintiff's ability to dobasic work activities. Rathethe ALJ provided clear and
convincing reasons, supportby the evidence, indicatintpe opposite. (Tr. 17-19, 24+
25). Accordingly, “[w]here evidence isusceptible to more than one rationgal
interpretation,” as Dr. Geary drDr. Lavit’s reports are herét is the ALJ’s conclusion

that must be upheld.Burch v. Barnhart 400 F.3d 676, 679 (® Cir. 2005) (citing

Andrews 50 F.3d at 1039—-40.

The ALJ provided sond, specific reasons for findj that Plaintiffs mental
impairments are non-severe. (Tr. 17-19, 24-Ph¢ ALJ noted that Plaintiff “clearly has
made an effort to avoid otreebased on a self-describisdue” and has “some cognitive
deficits caused by his prior drug useparding for the previous 25 years.” (Tr. 18).
Nonetheless, the ALJ emphasized tha@iRiff's “near constant unremarkable
presentation with both his primary care providad cardiologists, as well as no specific

]

treatment from any mental health provideand the suggestion of exaggerating hi[

Ul

symptoms by Dr. Laviare not convincing evidence okavere mental health condition.
(Tr. 19). These specific, legitimateasons laid out in the ALJ’s decision indicate that the
medical evidence clearly established that RRaidid not have a severe mental limitation.
See Frias 2015 WL 8492453, at *{affirming the ALJ’s findingthat claimant’s mental
health impairments are only mild in severityespite claimant’s contention that the
moderate limitations assessed by the psipghcal examiner and two Agency reviewers

“cannot be viewed as nonseggrbecause ALJ prosied “specific, legitimate reasons for

rejecting such limitations”). Accordingly, substantial evidence supports the ALJ’s finding

at step two that Plaintiff's mental litations are non-severe. Where the ALJ[s
interpretation of the record ielence is reasonable, as ithere, it should not be secong
guessedRollins v. Massanayi261 F.3d 853,%7 (9th Cir. 2001).

Plaintiff maintains “[iJt was clear error fdhe ALJ to assign ‘great weight™ to the

opinions offered by Dr. Geary and Dr. Leuit then omit the nrgal limitations they
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offered from the RFC finding. (Doc. 14 at ®evertheless, this argument fails, as it|is
based on Plaintiff's gross mischaracteriaatof Dr. Geary and D Levit’s opinions as
supporting “additionaldnctional limitations beyond thogbat the ALJ included in the
RFC.” (Doc. 17 at 6). Whedetermining Plaintiffs RFCthe ALJ summarized Dr. Lavit

and Dr. Geary’s opinions as follows:

In both assessments, [Dr. La¥ignd Dr. Geary opined that
the claimant satisfied the diagstic criteria for a dysthymic
disorder, with a secondary%?loss of polysubstance and
alcohol abuse. . . . Tellingly, the claimant reported Iargbe_ly the
same level of activity, but algbat he was pursuing disability
due to his physical impairmes, had not engaged in any
mental health treatment, andstghoice to avoid others was
based on a self-imposed restriction due to alleged mood
swings. ... Yet, despite theaghant’'s allegations, based in
part on his suggested exa n with [Dr. Lavit], the
claimant was indicated to be mildly impaired but
nonetheless able to understazwd remember simpl[e] and
complex instructions without impairment.

(Tr. 24-25).

The ALJ’s inclusion of this statemesummarizing Dr. Lavit and Dr. Geary’s
proffered mental limitations indicates th#te ALJ considered “all of the [mental
limitations imposed by the claant’s [mental] impairmentsgven those that are not
severe[,]” when determing Plaintif's RFC.Carmickle v. Comm’r of Soc. Sec. Admin.
533 F.3d 1155, 1164 (9th 1ICi2008) (citation omitted)see also Stubbs-Danielson
Astrue 539 F.3d 1169, 74 (9th Cir. 2008) (hding that an RFC asssment “adequately
captures” a claimant’s limitationis concentration, persistemcand pace as long as the
assessment is “consistent with restrictioidentified in the medical testimony”)
Ultimately, the ALJ's assessment was dstent with the medical evidence angd
testimony.

Moreover, even if ta ALJ should have found Plaifitt mental impairment to be

severe, this error is harmless as “itimconsequential to the ultimate nondisability

® The ALJ's RFC assessmeimicorrectly referred to DrBriggs as one of the
consultative psychologists, rathéétran Dr. Lavit. As the Exbits the ALJ cites in this
section refer to Dr. Lavit's consultative viewing opinion—rather than that of Dr
Briggs—the Court surmisesighwas a mere oversight.
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determination."Molina v. Astrue 674 F.3d 1104, 1B1(9th Cir. 2012)see alsdGray V.
Comm’r of Soc. Sec. AdmiB65 F. App’x 60, 61 (9th €i2010) (rejecting argument that

the ALJ erred at step two by determiningtain impairments were nonsevere, becayse

any alleged error was harmless since “the) Abncluded that [claimant’s] other medica
problems were severe impairmentsBheild v. Colvin No. CV-12-00330-TUC-BPV,
2013 WL 4525198at *8 (D. Ariz. Aug. 27, 2013) Error in a stegwo determination
that some impairments are nonsevere is lessnwhen the ALJ dermines that other
impairments are severe and proceeds tyinaine sequential evaluation considering the

te

allegations of functional limtations imposed by non-severe impairments.”). Desg
finding that Plaintiff's medically determinéb mental conditionsvere non-severe, the
ALJ found that Plaintiff had severe physigalpairments at step two, and continued with
the sequential evaluation. (Tr. 17). Then,stp five, (Tr. 26)the ALJ found that
Plaintiff could perform thee unskilled occupations—jobsathrequire “little or no
judgment to do simple dutiesathcan be learned on the joba short period of time,” 20
C.F.R. 8 404-1568(a). Plaintiffas failed to provide any evidence indicating that he is
incapable of utilizing “little omo judgment,” and therefore unable to perform the mental
demands of these unskilled ogations. On the contrary, tihecord evideoe, including
Dr. Lavit and Dr. Geary’'s reports, indicatélaintiff has the capacity to do sBee
(Tr. 285, 318). Accordingly, substantial egrte supports the ALJfnding at step two
that Plaintiff's mental impaments were non-severe.

B. Whether the ALJ Properly Assessé the Credibility of Plaintiff's
Subjective Complaints

Next, Plaintiff challenges the ALJ’s credity finding. (Doc. 14 at 11-12). While
Plaintiff contends that the ALJ failed to apmately consider his “stellar” work record
when making credibility findings, (Doc. 14t 11-12), his argument has no merit.
Nowhere in the ALJ’s decish does she mention that seeplicitly did not consider
Plaintiff's work recad when making her credibility fdings. (Tr. 14-27). In fact, the
ALJ specifically states that slconsidered the “entire redy’” which would include any

evidence of Plaintiff's “stelld work record, in makingher determination. (Tr. 20).
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Furthermore, there is no requirement that the ALJ automatically enhance Plair
credibility or credit all of his subjective comamts merely becaudee maintained work
in the past; the Court hasuiod no case law requiring an Alto do so, nor did Plaintiff
provide any to this end.

“In reaching a credibility determinath, an ALJ may weh inconsistencies
between the claimant’s t@®ony and his or her conductiaily activities, and work
record, among other factordBray v. Comm’r of Soc. Sec. Admis54 F.3d 1219, 1226
(9th Cir. 2009). “To determinehether a claimant’s testimony regarding subjective p
or symptoms is credible, an ALJ mushgage in a two-step analysisihgenfelter v.
Astrue 504 F.3d 1028, 1®3-36 (9th Cir. 2007). First, a& threshold matter, “the ALJ
must determine whether the claimant lpgsesented objective medical evidence of
underlying impairment ‘which add reasonably be expected to produce the pain or o
symptoms alleged.’td. at 1036 (quotindBunnell v. Sullivan947 F.2d 341, 344 (9th Cir
1991)); see alsoSmolen 80 F.3d at 1282 By requiring that the medical impairmen
‘could reasonably be expected to progupain or another symptom, the.test requires
only that the causal relationship be a oseble inference, not a medically prove

phenomenon.”). Second, if the claimant mehesfirst test, and theris no evidence of

malingering, “the ALJ can reject the claima testimony about the severity of he

symptoms only by offering specific, cleand convincing reasons for doing s8rholen
80 F.3d at 1281see also Robbins v. Soc. Sec. Admié6 F.3d 880883 (9th Cir. 2006)
(“[UInless an ALJ makes a findg of malingering based offfianative eviderte thereof,
he or she may only find an applicant noédible by making specific findings as ft
credibility and stating clearna convincing reasons for eafh.“General findings are
insufficient; rather, the ALJ nati identify what testimonys not credible and what
evidence undermines theaghant’s complaints.Lester v. Chater81 F.3d 821, 834 (9th
Cir. 1995).

When weighing a claimant’s credibility“the ALJ may consider ‘ordinary

techniques of credility evaluation[.]” Turner v. Comm’r of Soc. Se&13 F.3d 1217,
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1224 n.3 (quotingSmolen 80 F.3d at 1284). For example, the ALJ may consi
inconsistencies in either the claimant&sstimony or between the testimony and t

claimant’s conductd.; “unexplained or inadquately explained failure to seek treatmeg
or to follow a prescribed course of treatmenfidmmasetti v. Astryes33 F.3d 1035,
1039 (9th Cir.2008) (quotingSmolen 80 F.3d at 1284); antivhether the claimant
engages in daily activities inconsistewith the alleged symptomslingenfelter 504
F.3d at 1040.

1. Plaintiffs Limited Treatment History and Near Constant
Unremarkable Presentation

In her explanation for why ghfound Plaintiff's mentalmpairments non-severe at

step two, the ALJ first notethat Plaintiff “has never engaged in any regular outpati

mental health treatment, or required any itigrd psychiatric care.” (Tr. 18). Rather, the

ALJ pointed out that Plaiiff's presentation to his pisicians has largely beer

unremarkable:

[lIn treatment with his cardiologists, the claimant has
maintained a ‘normal affect’ thugh January of 2013 ...,
and with his primary care provider, the claimant has always
been noted as demonstrating good judgment and insight,
[and] normal mood and affect, . .. with his recent and remote
memory normal and intact. . . . In fact, the claimant was never
diagnosed with a depressiw anxiety disorder until his
primary care provider noted that he presented with disability
paperwork ]I .. .Yet, even therthe claimant maintained his
unremarkable presentation, ... and_ in_the next three
appointments with [his primgrcare provider], these mental
diagnoses wereot provided.

(1d.)

Plaintiff, however, challenges the ALJ’s findi on this point. Plaintiff states he

“specifically informed Dr. Lait that he was unable to se&eatment fohis symptoms
due to his ‘limited insurance.” (Doc. 14 at 9). QuotiGg@mble v. ChaterPlaintiff
contends that “[d]isability beffies may not be denied becausiethe claimant’s failure to
obtain treatment he cannot obtain for latkunds.” 68 F.3d 31,9321 (9th Cir. 1995).
“The fact that Plaintiff has had limitedental health treatment is not a sufficie

sole reason to find that [his] menialpairments are not severe at Step Twodok v.
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Colvin, No. CV-15-08158-PCT-ESW026 WL 3961710, at *5 (DAriz. July 22, 2016);
see alsdBalladarez v. ColvinNo. CV-13-9490-M\N, 2014 WL 7188342, at *6 (C.D.
Cal. Dec. 16, 2014) (“[T]he nteods by which plaintiff treated, or failed to treat, hjs
alleged mental impairments are not relevard tbetermination of wéther plaintiff has a
‘medically determinable’ mental impairmeéit Nevertheless, the ALJ did not make ifs
finding that Plaintiff's mental impairments wenot severe solely based on Plaintiff|s
limited mental health treatment for thosendiions, nor did the All expressly place any
weight on this factor in disunting Plaintiff's credibility.

Furthermore, while Plaintiff alleges thae did not seek medical care for his
mental impairments due to his “limited imance,” (Tr. 281), Plaiiff received other
medical care from his cardiologists andanr his primary care physician on many
occasions from his alleged disability date ansy (Tr. 18-25); Plaintiff even had anp
elective surgery to repair artorotator cuff on hideft shoulder, (Tr243). Accordingly,
the Court holds that this was a specifiouisd reason supporting the ALJ’s finding that
Plaintiff's mental impairments are non-sevas,Plaintiff clearly had the means, and the

insurance, to pay for méal health treatmenSee Flaten44 F.3d at 1464 (upholding ai

—

adverse credibility determination for failure to seek treatment despite claimant’s allege
inability to pay because claimant receivether medical care during the time she
professed she was unalibeafford treatment)see also Fair v. Bowe85 F.2d 597, 603
(9th Cir. 1989) (findig it appropriate to consider Haunexplained, or inadequately

T~

explained, failure to seeke@mtment” when engaging tredibility determinations). The
Court therefore rejects Plaintiff's claim thaetALJ erred in relying on Plaintiff's failure
to seek treatment for his mental impairments.

2. Plaintiffs Report During the Consultative Examinations
Regarding His Inability to Work

According to the ALJ, Plaintiffs lack of severe mental impairment is also
supported by the fact that Riaif admitted he dichot experience mental health issu¢s
that prevented him from working. (Tr. 18). &fically, Plaintiff’'s report to Dr. Lavit

during the consultative psychological examioatindicated that “he cannot work in hi

[92)
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profession (construan) because of theghysicalwork.” (Tr. 279) (emphasis added).
Although Plaintiff clearly indicated that twan no longer workn construction due
to its physical requirements, Plaintiff centds that he also cited a mental conditi
barring his ability to work in hiseport to Dr. Lavit. (Doc. 14 &). In this report, Plaintiff
states that he cannot work “dteehaving heart problems, fagy dizzy, chest pain[,] . . .
heart arrhythmia[,]” and because “[h]e feelsikigoing to die.” (Tr. 279). According to

Plaintiff, his statement to DLavit about his “fears of dymclearly suggest[s] underlying

anxiety[,]” a nonphysical condition which geludes him from working. (Doc. 14 at 9).

However, the Court agrees with Defendant ttaintiff plainly linked his alleged fear

to his physical condition, instead of a mentapairment.” (Doc. 17 at 5). It is obvious

from Dr. Lavit's written report that Plaintifivas describing the pBical conditions he
feels when he exerts himseathther than his mental heal{fir. 279). Plaintiff's statement
clearly undermines his contention thas hinental impairments are severe, as thq
impairments, by his own admission by omissioidr. Lavit, did notpreviously interfere
with his ability to do basi work activities, while hisphysical afflictions had.
Consequently, the Court holds that this wespecific, sound reason to support the AL
finding that Plaintiff's mental impairments are non-sevésallant, 753 F.2d at 1453
(“Where evidence is susceptildé more than one rational interpretation, it is the ALJ
conclusion which mudte upheld[.]” (citations omitted)).

3. Plaintiffs Daily Activities and Possible Exaggeration of
Symptoms

pSe

'S

Finally, the ALJ noted that Dr. Lavit's suggestion that Plaintiff was possibly

exaggerating his symptoms supported her figdihat Plaintiff lacks a severe ments:
impairment. (Tr. 18). Specifically, Dr. Lavobserved in his pshological report that

Plaintiff's statements, includgnhis daily activities, were aonsistent with his treatmen

records, “raising concern as to his vésa@nd possible exaggeration of symptoms.

(Tr. 284).

Although Plaintiff asserts that Dr. Li#'¢ conclusion wasinfounded because hé

“only reviewed cardiology records, and waset provided with a copy of Plaintiff's
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primary care physicians recaid” (Doc. 14 at 9), Plaiiff's argument fails. Had Dr.
Lavit reviewed the rest of the medical red®—including those from Plaintiff's primary
care physician—he would have noted only negagyidence of mental health symptom
In fact, throughout the recardPlaintiff's doctors consistdly observed that Plaintiff
lacked mental health issuee, e.q.(Tr. 237-39, 287, 290-9325, 328-30, 351, 357
364, 368, 371, 374, 378, 3885, 389, 392, 395, 400, 40408, 413, 415, 417-418), an

Plaintiff obtained a near perfect score lwe mini-mental status exam, (Tr. 280, 314).

Moreover, as the ALJ explained, Plaintiff & never diagnosed with a depressive
anxiety disorder until his priary care provider noted that Ipeesented with disability
paperwork[.]” (Tr. 18). Even #n, his primary care providendicated that Plaintiff
exhibited “normal mood and affect.” (Tr. 370verall, Plaintiff'smedical records would
have only “confirmed Dr. LaVs skepticism about Plaintiff'allegations regarding hig
mental health symptoms.” (Doc. 17 at 4). félaver, as “[clontradiction with the medica
record is a sufficient basisrfoejecting [a] claimant’s subjective testimony,” the ALJ d
not err in noting Plaintiffanconsistent testimony her€armickle 533 F.3d at 116%ee
also Bickell v. Astrue 343 F. App’x 275, 277 (9th €i2009) (“Inconsistencies and i
tendency to exaggerate provide a valid bisisliscrediting the testimony of a claimant,
(citing Tonapetyan v. Halte242 F.3d 1144,148 (9th Cir. 2001))).
4, Conclusion

Based on the foregoing, the ALJ’s nega credibility finding was a reasonabils
interpretation of the evidenc&he ALJ made specific findgs supported byhe record
that provided clear and nwincing reasons to exptaiher credibility evaluatioh.

Consequently, “it is not [the dlirt’s] role to second-guess itRolling 261 F.3d at 857

% The ALJ cited additional reasons for fin%iPIaintiff’s subjective complaints no
entirely credible. First, thALJ noted that Plaintiff stoppleworking not because of his
impairments, but because he had been ¢did (Tr. 21). As, “the B_h_ysmal or menta
|mBa|rme_nt(s) must be the primary reason tiee individual's inability to engage in
substantial gainful activity,” #1 ALJ found this fact signifant in the determination,
especially “[w]hen taken in comeration with the claimant’s activity of applying for job
while receiving unemployment benefit[sfTr. 20-21). Second, ¢hALJ indicated that
Plaintiff's “statements concerning the mt&ysdjersstence and limiting effects of [hig
symptoms are not entirely consistent.” (Tr. 20).
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(citing Fair, 885 F.2d at 604).

C. Whether the ALJ Properly Relied on the Vocational Expert's
Testimony Regarding the DOT

The Court next turns to Piaiff's argument that the ALé&rred at step five of the
sequential evaluation by failing to resolveaieged conflict between the VE’s testimon
and the DOT. (Doc. 14 at3115). Specifically, Plaintiff clans that, according to the
descriptions in the DOT, thebs identified by the VE are aampatible with Plaintiff's
RFC, which limits him to oczasional overhead reachimgth his left arm. Id. at 14-15).
Plaintiff bases this contention on hisview of the DOT supplement, th&elected
Characteristics of Occupations Defined thme Dictionary of Occupational Titleg
(“SCO"). (Id. at 13-15). According to Rintiff, the SCO indicates that “the job of fag
food worker requiregonstantreaching while the remainingbs [identified by the VE,
cashier and car wash attendant,] requregjuentreaching.” [d. at 14-15) (citations
omitted). Accordingly, because “the jobffeved by the vocatiohaexpert ostensibly
require frequent (or even constant) overhead reachimy,’af 15), while “[tjhe ALJ’s
RFC and hypothetical questi to the vocational expetimited [him] to . . . only
occasional overhead reachingith his left arm, id. at 14), Plaintiff deges that the VE’s
testimony conflicts with the DOTId. at 15). As a result, Platiff contends that the ALJ

erred by relying on the VE'testimony without resolving th purported inconsistency

and, consequently, did not meet‘isirden of proof . . . at stepto establish that there i$

other work . . . [Platiff] can perform[.]” (d. at 13).

Defendant, on the other hand, argues ‘thalbstantial evidence supports the ALJ
finding that the vocational expert's . testimony wasansistent with théictionary of
Occupational TitlegDOT).” (Doc. 17 at 2). First, Def@lant contends that “Plaintiff did
not raise this issue during the administratiearmg and, as a result, has not preserve
on appeal.”Id. at 10). Defendant reports that exkough “the VE infomed the ALJ that
her testimony—in which she confirmed thatexrson with Plaintiff's left upper extremity
limitation could perform the jobshe identified—did not cohét with the DOT” at the

administrative hearing, Plaintiff's counsaéclined the “pportunity to qustion the VE
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... on this point[.]1d. (citing Tr. 54-55).

Defendant also contends, “evé Plaintiff had preserved this point, his argume

fails on the merits because there is no egmaconflict between the VE's testimony and

the DOT.” (d.) Defendant argues that an ALJasly required to “oldin ‘a reasonable
explanation [from the VE] for the apparemindlict’ between the VE's testimony and th
DOT” if the “VE's testimony ‘appears to conflict with the DOT.1d() (quoting SSR 00-
4p, 2000 WL 1898704 (Dec. 2000)). In support of its pamn that “[n]Jo such conflict

existed here[,]” id. at 11), Defendant citeMlatthewson v. ColvinNo. CV-14-08204-
PCT-GMS, 2015 WL 92%48, at *3—6 (D. Ariz. Dec. 222015), which,according to

Defendant, holds that “a limitation to @asional overhead reanly with one upper
extremity does not conflict with DOT occujmans requiring frequent reaching,” (Doc. 1
at 11). “Thus, given the lack of conflict,” Bendant argues “the ALJ was not required
obtain any further explanation from the \dBout the occupations she identifiedd.)

“At step five of the sequential evalian for disability, tle Commissioner bears
the burden of proving thahe SSI claimant can perforimther work in the national
economy, given the claimant’s RFC, agéucation, and work experienc&bnzales v.
Colvin, No. 12-CV-01068-AA, 2013VL 3199656, at *3 (D. Or. June 19, 2013) (citatior
omitted). When determining whedr a claimant can perform other work, “the best sou
for how a job is generallgerformed” in the national eaomy is usually the DOTRInto
v. Massanari 249 F.3d 840, 845 (9t@ir. 2001) (citations oitted). However, “[tlhe
DOT is not the sole source of admsible information concerning jobsJohnson v.
Shalalg 60 F.3d 1428, 143®th Cir. 1995) (quotatiommitted). Rather, the ALJ may
also rely on testimony from a VE, even if the'¥Eestimony on job traits varies from th
DOT classificationld. However, before relying on VEestimony about the requirement
of a particular occupation, “the ALJ mustr§ii] ask the VE if his or her testimony i
consistent with the DOT.Wentz v. Comm’r of Soc. Sec. Adimd1 F. App’x 189, 191
(9th Cir. 2010) (citinglassachi v. Astruet86 F.3d 1149, 11583 (9th Cir. 2007)).

If “there is an apparent unresolvedndlict between VE .. evidence and the
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DOT, the [ALJ] must elicit a @sonable explanation for therdlict before relying on the

VE ... evidence to gport a determination or decisi@bout whether the claimant i$

disabled.” SSR 00-4F. Accordingly, an “ALJ may rely on expert testimony whid
contradicts the DOT, but only insofar as ttezord contains peussive evidence to
support the deviation.Johnson 60 F.3d at 1435-or example, a reasonable explanati

for such conflict might include “[ijnformatn about a particular job’s requirements

about occupations not listedtime DOT . . . from a VE's ...experience in job placement

or career counseling.” SSR 00-4p.

Here, the Court does not find a conflitween the VE’s testimony and the DO
descriptions for the occupations identified by the VE. First, thd gyecifically asked
the VE what jobs a person could perform wilaintiff's characteristics and limitations
including a limitation to occasnal overhead reaching witthe left arm.(Tr. 52). In
response, the VE testified that such anvittlial could work asa cashier, car wash
attendant, or fast food worker. (Tr. 52}53fter the ALJ asked the VE whether heg

testimony was consistent with the DOTetWE confirmed that it was, with one

exception. (Tr. 55}* Based on this testimony by the VE, the ALJ found at step five
the evaluation that the VEtestimony was consistent withe information contained in
the DOT. (Tr. 26). Asa result, the ALJ determinedath Plaintiff was not disabled,

19“An ALJ’s failure to inquire into a anflict between the VE’s opinion and th
DOT job description, and a faikel to address and explain such a conflict in the decis
constitutes procedural errotfiernandez v. ColvinNo. SACV 15-1431KS, 2016 WL
1071565, at *4 (C.D. Cal. Mal4, 2016). Failure to do sbowever, is harmless erro
where “no conflict existed af the VE ‘provided sufficient su%port for [his] conclusior
S0 as to jUStIf}/ an% gotentlal caicfs’™ or deviation from the DOTColeman v. Astrye
423 F. App’x 754, 759th Cir. 2011) (quotinglassachj 486 F.3d at 1152-53).

' The ALJ added an additional work itation—a sit/stand, at-will option—to the
hypothetical |g)ose_d to the VEIT. 53). Even wth this limitation, the VE testified that a
person with Plaintiff's limitations and characgtics could still find wok as a parking lot
attendant or cashier. (Tr. 53). When the Adainted out that “sittand at will is not a
factor that’s listed in the DOWescription of jobs[,]” the VEexplained the inconsistency
between the DOT and her testimony by statihat she based her opinion on her “J
years of ﬁlacmg eople in jobs in the StatéArizonal.]” (Tr. 55). The ALJ then asked
the VE whether the remainder of her testiity was consistent with the DOT, and the V
confirmed that it was. (Tr. 55). Notwithstandi the ALJ ultimatelyid not incorporate a
sit/stand, at-will optionnto the RFC findingsee(Tr. 20), and Plaintiff does not contes
the ALJ’s finding on this poinsee generallyDoc. 14).
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(Tr. 26), because “there am@ps that exist in significant numbers in the national econgmy

that . . . [Plaintiffjcan perform[,]” (Tr. 25).

Next, while Plaintiff argues that “it is at teunclear if any of [the jobs identified
by the VE requiring frequent (or even ctard) overhead reaching] can be perform
using only one arm[,]” (Doc. 14 at 15), tAé.J did not limit Plainiff to only using one
arm for overhead reaching, r(T120). Rather, not only cand®htiff reach in an unlimited

manner in any direction with §iright arm, but the ALJ’s limitation stated that Plainti

could “occasionally reacbverhead with theondominant left upper extremity.” (Tr. 20).

Identical to the limitabn of the claimant ifMatthewson Plaintiff's ALJ “limitation

allows for unlimited reaching with the leftrarin any direction except up above should

levell,] . . . [a]nd even the limited activity-e&ching overhead with the left arm—can be

performed occasionally Matthewson2015 WL 929788, at *3.

9%
o

Iff

er

Although Plaintiff argues that “the jobs offered by the vocational expert ostensibly

require frequent (or even constamyerheadreaching,” (Doc. 14 at 15) (emphas
added), there is nothing in the DOT descap$ indicating that #se jobs specifically
require overhead reaching at &keeFast Foods Worker, DOT 311.472-OH0ailable at

1991 WL 672682; Cashier, DOT 211.462-0&0ailable at1991 WL 671840; Car WasHh
Attendant, DOT 915.667-010, availabkt 1991 WL 687869. Rather, “the DO]
descriptions of the various positions only indicate that the jobs require unspe
reaching[.]” Dickmeier v. Comm’r of Soc. Sec. AdmiNo. 2:14-CV-00967-HZ, 2015
WL 8514188, at *5 (D. Or. Dec. 11, 201%). contrast, “when an occupation requirg
overhead work, th®OT narrative description will explity mention thatrequirement.”

Gonzales 2013 WL 319856, at *3—4;see alsoDickmeier 2015 WL $14188, at *5

(citing examples of DOT job descriptions “egpsly indicat[ing] wkn overhead work is
involved”). Here, however, the DOT job degtions for each of the three occupatior

cited by the VE do not specifitpmention overhead work.

Moreover, the DOT descriptions of thebgidentified by the VE do not indicate¢

that they require the use bbth arms to frequently reach overhe&ke, e.g.Carey v.
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Apfel 230 F.3d 131, 14¢th Cir. 2000) (holdig that job requirements in the DOT ar
not “bilateral” and, therefore, do not conflwith VE testimony that an individual with
one arm could perform jobsqeiring fingering and handlingPalomares v. Astrye387

F. Supp. 2d 906, 920 (N.D. Cal. 2012pricluding that occasnal overhead reaching
limitation for left arm is consistent with@éhDOT description requiring constant reachir
[blecause the DOT does notpdigitly require constanteaching with both arms”);
McConnell v. AstrueNo. EDCV-08-667-JC, 2010 WLO#6728, at *6—7 (C.D. Cal. May
10, 2010) (holding that thplaintiff's limitation to work only with ore hand did not
conflict with jobs requiring reaching arnidhndling because plaintiff was capable

performing these requirements with his oth@nd and there was no express bilate
requirement in the DOT for those occupatio®ibusch v. AstryeNo. CIV-07-00244-

BMK, 2008 WL 583554, at *§D. Haw. Mar. 4, 2008) (citations omitted) (“[T]he use ¢

two arms is not necessarily required fdsgdhat require reaching and handling.”).

Furthermore, there is mdirect conflict between the DOT and the VE’s testimony.

To find a conflict between the VE's testimoagd the DOT here, the Court “would hay
to read a requirement intbe DOT that is not thereFrias, 2015 WL 882453, at *7
(citing Gonzales 2013 WL 3199656, at *4). Speciéity, “[flor the Court to find a
conflict on these facts, it would have to reat the DOT’s description [of the fast fooq
worker, cashier, and car waaltendant] a requirement o¥erheadreaching withboth
arms[, or with the left arm specificallyon a more than-occasional basis[ée v.
Astrue No. 6:12-CV-00084-Sl, 2013 WL296071, at *11 (D.Or. Mar. 28, 2013).

However, “[a]s the DOT [descriptions of th@bs identified by the VE] do[] not discus$

overhead reaching, there is no conflict bedw the DOT and the ALJ’'s RFC limitation.
Frias, 2015 WL 8492453, at *7 (citin§train v. Colvin No. CV-13-01973-SH, 2014 WL
2472312, at *2 (C.D. Cal. June 2, 2014)).8Asesult, the ALJ here correctly relied on th
testimony of the VE, who had personally exproed over “30 years glacing people in
jobs in the State of Arizona,” (Tr. 55), &nwho testified that she relied on the DO]
(Tr. 55). Accordingly, “[tlhe VE’stestimony is substantial evidencd-tias, 2015 WL
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8492453, at *7see also Bayliss v. Barnha#27 F.3d 1211, 1218A VE'’s recognized
expertise provides the necessary foundatianhfe or her testimony.”). Thus, becauge
substantial evidence support®tALJ's decision below, which is free from legal errg
the Court here affirm$See Hammock879 F.2d at 501.

Social Security Ruling 85-15 defines “okeng” as “extending the hands and arms
in any direction.” SSR 85-15, 1985 WA6857 (Feb. 26, 1979). However, “courts are

=

divided on the question of whedr ‘reaching’ in the DOT regpes the ability to reach in
all directions,” including overhead, “or winetr ‘reaching’ . .. in the DOT requires th
ability to use both arms or hands[lJeg 2013 WL 1296071, at *1Eurther, “there is no
controlling precedent.Id. In fact, two cases fromwithin this District,Matthewson2015

WL 9297648, at *2—6, anMarquez v. AstrueNo. CV-11-339-T\C-JGZ-DT, 2012 WL
3011778, at *2—4 (DAriz. May 2, 2012), illustrate thidilemma in regard to whether a

[

limitation on overhead reachingth one arm conflicts with a DOT description requiring
reaching. Though wiith the same District, the courtsame to markedly different
conclusions in these two cases.

In Marquez the claimant argued thatcording to the desptions in the DOT, the
jobs identified by the VE requiring frequemeaching were inauopatible with the
claimant's RFC, which limited the claimafrom any overhead reaicly with his left
arm. Marquez 2012 WL 3011778, atI*2. Accordingly, the claimant alleged that “the
VE’s testimony was in conflict with the DDand the ALJ failed to provide sufficient
justification for relying on te VE’'s conflicting testimony.ld. at *2. Remanding for
further development by the ALthe court held that there @& inherent conflict when 3
VE testifies that a claimant with limited oo use of one arm cgmerform a job that

requires a significant amount of reachiidy. at *3—4. In arriving at this conclusion, th

19

court determined that “frequent reachinglutdes reaching overheadth both arms” and
stated that “[tjhe DOT doesot distinguish between types reaching or reaching with
the left or right hand.ld. at *3. The court also notedah“neither theVE nor the ALJ

clarified the potential conflict betweeNlarquez’'s reaching limitation and the jo

(=)
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requirements.ld. As a result, the court concludedatithe VE’s testimony regarding
Marquez’s ability to perfion the three identified jobs isot consistent with the DOT'’s
description of these jobs asquiring frequent reachingld.

Similarly, other courts outside of the diiict of Arizona have found apparern
conflict between restrictions on overheaglching and DOT deriptions requiring
reaching generally in similar circumstanc&ge, e.g.Meyer v. AstrueNo. 1:09-CV-
01448-JLT, 2010 WIL3943519, *9 (E.D. daOct. 1, 2010)Marshall v. AstrugNo. 08-
CV-1735-L(WMC), 2010WL 841252, at *6 (S.D. CalMar. 10, 2010). Nonetheless
“Marquezis in the minority. Other district courts . have generally tond that a claimant
with limited use of one arm is not pieded from performing a job with frequen
reaching, unless the DOT job descriptexplicitly requires bilateral reaching.essley v.
Colvin, No. 15-CV-00096-HDM-VPC 2015 WL 10710837, a5 (D. Nev. Nov. 13,
2015) (citations omitted).

Although persuasiveMarquezis not binding on the Got. Further, the Court
finds that the present casdastually distinguishable froriMarquez First, while both the
claimant inMargquezand Plaintiff here have overheadching limitations with their left
arms, the extent of these limitations are sigalffitly different. Pointedly, the claimant i
Marquezwas limited from any overhead work with ileft upper extremity,Marquez
2012 WL 3011778, at *{emphasis added), whereas, h&ajntiff's RFC states that he
can ‘occasionallyreach overhead with” his left arrifr. 20) (emphasis added). Furthe
the court inMarquez noted that “neithethe VE nor theALJ clarified the potential

conflict between Marquez’s reachirgnitation and the job requirementsMarquez

—2

~—

N

=

2012 WL 3011778, at *3. Thiss not the case at present, however. Here, the ALJ

provided Plaintiff's limitations in a hypothetical tbe VE, and explicitly asked the VE i

a person with Plaintiff's limitations coulgkerform the identified jobs. (Tr. 51-52).
Rather, the Court finds that th@esent case is analogous Ntatthewson In

Matthewsonthe claimant contended that the jobs identified by the VE requiring freq

overhead reaching were incoatipble with the claimant'sRFC, which limited him to
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occasional overhead reaching with the lefha2015 WL 9297648, at *2—3. Accordingly
the claimant argued that “the ALJ erred ii®}ying on the testimony of the vocationg
expert without resolving [this] purportedcimnsistency” between the VE’s testimony ar
the DOT.Id. at *2. Affirming the ALJ’'s decisionthe court held that a limitation tg
occasional overhead reaching with the nonaami left arm did not conflict with DOT
occupations requiring frequent reachimgd. at *2—6. In coming to this conclusion, th
court noted that there was natiin the DOT job descrifgins indicating that the jobs
require overhead reaching, nor was themgtldng in the DOT suggesting that th
claimant “must frequently do overhead reachamgl must use both arms to do itd. at
*3. As a result, the court “determined that faets of this case do not present an actl
conflict between the vocational expert’s iegtny and the DOT,” andherefore, upheld
the ALJ’'s determination that “there are jothgt exist in significant numbers in th
national economy that th@daimant can perform[.]ld. at *6. Likewise, here, the ALJ’s
left-arm restriction is not inconsistent withe frequent (or congtg) reaching demands of
the occupations identified bjhe VE, as each occupation’s DOT description does
specifically require reaching withoth arms or owtiead reaching.

Further, other courts have held that ait&tion on reaching with one arm does n
conflict with a DOT description requiring reaching generdlige, e.g.Carey 230 F.3d
at 145-46;Brown v. Colvin No. CV-14-4420-JPR, 2015 W8823938, at *7-8 (C.D.

Cal. June 19, 2015) (finding that “the AkJleft-arm restriction was not necessari

inconsistent with the frequent—or constant[—]reaching demands of the jobs identii(‘ird 1
n

[claimant’s] step-five finding” where “the $&s listed in each position’s DOT descripti

don't necessarily require abe-shoulder reaching or rdacg with both arms”);

Gonzales 2013 WL 3199656, at *4 (finding nopparent conflict between the VE’s

testimony and the DOT narrative requiring t@ag where the plaintiff was limited to

only occasional overhead reaoyiwith the right arm)Palomares 887 F. Supp. 2d at

920 (concluding that occasidmaverhead reaching limitaticior one arm was consistent

with DOT requirement for constant reaching).
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Similarly, other courts have also hetbat a bilateral restriction on overhead

reaching does not conflict with a DOTbja@escription requing reaching generalh\see,

e.g, Dickmeier 2015 WL 8514188, at *5 (finding th#te DOT descriptions of the job$

identified by the VE requiringrequent reaching are contjide with the plaintiff's
occasional bilateral oveglad reaching limitation)Frias, 2015 WL 8492453, at *7
(“There is no conflict between the ALJRFC limitation of ‘occasional overhea
reaching bilaterally’ and the DOT regement of ‘frequent reaching.””)},ee 2013 WL
1296071, at *10-11Hernandez v. AstryéNo. CV-12—-01009-RZ2012 WL 4840692, at
* 1 (C.D. Cal. Sept. 4, 2012RBut see, e.gProchaska v. Barnhart454 F.3d 731, 736
(7th Cir. 2006) (concluding that bilateral restriction on ovieead reaching conflicts with
a DOT description requiring reaching generallyere claimant could not reach above t
shoulder level more tharceasionally with either arrfj Padilla v. Astrue No. CV-12—-
1197-JC, 2012 WL 46150, at *4-5 (C.D. Cal. Sept. 21, 2012) (concluding tl
claimant, “an individual who is only limitedo occasional ‘overhead’ reaching”, i
precluded from jobs requiring “frequent” reaching).

Finally, Defendant correctly notes that, asresult of the failure of Plaintiff's
counsel to pursue this issuetlwthe VE at the administrative hearing, Plaintiff has n
preserved this issue for appeal. Plaintiffmunsel missed its opportunity to ask the V

about any potential conflidbetween the RFC limitation tonly occasional overhead

reaching with the left armna the DOT requirements of ffeent or constant reaching.

“[W]hen claimants are represented by coungry must raise alssues and evidence 3
their administrative hearings in order to preserve them on appadiel v. Apfell72
F.3d 1111, 11189th Cir. 1999).The ALJ, rather than th€ourt, was in the optimal

position to resolve any conflict between testimony provided by th€E about the jobs

12 Althoquh the Ninth Circuit citedProchaskain a footnote in its holding in
Massachi 486 F.3d at 1154, this Tenth Circudse is not binding on this Court on th
issue of whether or not a designation ie fDOT that an occupation involves freque
‘reaching’ is consistent with a claim&tRFC limitation on overhead reachin§ee
Matthewson 2015 WL 9297648, at5. Rather, the Ninth Circuit citeBrochaskafor its
holding “that an ALJ’s failure to make ghrelevant inquiries under SSR-004p leayv
‘unresolved potential inconsencies in the evidence.Massachi486 F.3d at 1154.
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a person with Plaintiff's limitatins could perform and the degptions of those jobs in
the DOT.See idFurthermore, the Court does not fithéhit manifest injustice would occu
in deeming theargument waivedd. (noting that a failure to ecoply with waver rule is
only excused “when necessaryawoid a manifest injustice”).

As the VE’s testimony was consisterittwthe DOT, the ALJ did not err in relying
on the VE’s testimony or by not obtaining arplanation for thelkeged inconsistency.
Accordingly, the Court holds that the ALJ'stdemination that Plaintiff is not disablec
because “there are jobs that exist in sigaifit numbers in the tianal economy that the
claimant can perform” is supported bybstantial evidence. (Tr. 25-26).

IV.  Conclusion

For the reasons stated above,

IT IS ORDERED that the final decision of th€ommissioner of Social Security
is AFFIRMED .

IT IS FURTHER ORDERED that the Clerk of Cotrshall enter judgment
accordingly and terminate this case.

Dated this 9th daof August, 2016.
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