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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Jeremy Wayne Swingle, No. CV-15-00836-PHX-DGC
Plaintiff, ORDER
V.

Carolyn W. Colvin,
Defendan

Plaintiff Jeremy Wayne Swingle seekwiev under 42 U.S.C. § 405(g) of thg
final decision of the Commissner of Social Security, which denied him disabilif
insurance benefits and supplemental secumépme under sections 216(i), 223(d), ar
1614(a)(3)(A) of the Social $arity Act. Because the decision of the Administrati
Law Judge (“ALJ") is supported by substahgaidence and is ndiased on legal error,
the Commissioner’s decision will be affirméd.

l. Background.

Plaintiff, a 36-year-old maldias a GED and previously wed as a retail clerk, g
mechanic helper, and a metal fabricating shefper. On Januar$0, 2008, Plaintiff
applied for disability insurance benefitfida supplemental security income, allegirn

disability beginning May 15, ZI6. On February 17, 201hge first appeared with his

! Plaintiff's request for oral argument isrded because the issues have been fu
briefed and oral argument witiot aid the Court’'s decisionSee Fed. R. Civ. P. 78(b);
Partridge v. Reich, 141 F.3d 920, 926 (9th Cir. 1998).
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attorney and testified at a hearing before thd. A vocational expert also testified. O
February 25, 2011, th&alLJ issued a decision that Plafhwas not disabled within the
meaning of the Social Securigct. On March 8, 2012he Appeals Council vacated th
ALJ’s hearing decision and remanded fortlier proceedings. On July 12, 201!
Plaintiff appeared with his attoey and testified at a secohdaring. A vocational expert
also testified. On August2, 2013, the ALJ issued aa&on that Plaintiff was not
disabled within the maning of the Social Searity Act. The Apeals Council denied
Plaintiff's request for review, making éhALJ's decision the Commissioner’'s fing
decision.
Il. Legal Standard.
The district court reviews only those issuraised by the party challenging th
ALJ’s decision. See Lewis v. Apfel, 236 F.3d 503, 517 n.13t(BCir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal erro@rn v. Astrue, 495 F.3d
625, 630 (9th Cir. 2007) (citatis omitted). Substantial evidamis more than a scintilla

D

e

less than a preponderance, and relevaneeaci that a reasonable person might accept as

adequate to support a conclusion c¢desng the record as a wholeld. (citations
omitted). In determimg whether substantial evidence soip a decision, the court mus
consider the record as a whole and may aifitm simply by isolating a “specific

guantum of supporting evidenceld. (citations omitted). As a general rule, “[w]here th

evidence is susceptible to mdhan one rational interpretati, one of which supports the

ALJ’'s decision, the ALJ's cothgsion must be upheld." Thomas v. Barnhart, 278 F.3d
947, 954 (9th Cir. 2002) (citation omitted).

The ALJ is responsible for resolving cbats in medical testimony, determining
credibility, and resolvng ambiguities. Andrews v. Shalala, 53 F.3d 1035, 1039 (9th Cir
1995). In reviewing the ALJ'seasoning, the court is “not pieved of [its] faculties for
drawing specific and legitimate inmBnces from the ALJ's opinion.”Magallanes v.
Bowen, 881 F.2d 747, 755 (9th Cir. 1989).

e




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

lll.  The ALJ’s Five-Step Evaluation Process.

To determine whether a claimant is digabfor purposes of the Social Securit
Act, the ALJ follows a five-step process. @0F.R. 8§ 404.1520(a). The claimant bea
the burden of proof on therst four steps, but at step five, the burden shifts to
Commissioner.Tackett v. Apfel, 180 F.3d 1094, 109®th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry endtd. At step two, the ALJ detmines whether the claiman
has a “severe” medically determinablghysical or mental impairment
8 404.1520(a)(4)(ii). If not, the claimaistnot disabled and the inquiry endsl. At step
three, the ALJ considers wther the claimant’'s impairment or combination
impairments meets or medically equals apaimment listed in Appendix 1 to Subpart
of 20 C.F.R. Pt. 404. § 404.1520(a)(4)(iil}.so, the claimant is automatically found t

be disabled.ld. If not, the ALJ proceeds t&tep four. At stepadur, the ALJ assesses the

claimant’s residual functional capacity (“RECind determines whwdr the claimant is
still capable of performing pastlevant work. 8 404.1520(d)(iv). If so, the claimant
is not disabled and the inquiry endsl. If not, the ALJ proceeds to the fifth and fing
step, where he determines whether the clatman perform any other work based on t
claimant’'s RFC, age, education, and wenperience. 8§ 404520(a)(4)(v). If so, the
claimant is not disabledd. If not, the claimant is disabledid.

At step one, the ALJ found ah Plaintiff meets the insured status requirementg

the Social Security Act thrgi June 30, 2009, and thatlmes not engaged in substanti

gainful activity since Mg 15, 2006. At stepwo, the ALJ found that Plaintiff has the

following severe impairments: bipolar diserd anxiety disorder, hypogonadism, and
history of adrenal insufficiencyAt step three, the ALJ detained that Rdintiff does not
have an impairment or combination of inmpa@ents that meets or medically equals :
impairment listed in Appadix 1 to Subpart P &0 C.F.R. Pt. 404 At step four, the ALJ
found that, in relevant part, &htiff has the mental RFC to:
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understand, remember and carry out simple instructions. He has moderate
limitations interacting appropriatel with supervisors and responding
appropriately to usual wk situations and changes in a routine work
setting, with moderate meaning more tlaaslight limitation in this area but

the individual can generally function well.

The ALJ further found that Plaintiff is unakie perform any of his past relevant work.
At step five, the ALJ concluded that, catexing Plaintiff's age, education, work
experience, and RFC, thereegobs that exist in signdant numbers in the nationg|
economy that Plaintiff could perform, inclegy light and unskilled occupations, such as
cashier, merchandise marker, or routing clerk.
IV. Analysis.

Plaintiff argues that the ALJ's decisiois defective for two reasons: (1) i
selectively relied on portions of Dr. Wilha Allison’s medical opiron that supported &
finding of non-disability, and2) in formulating Plaintiff's mental RFC, it failed to
account for limitations in conceiatfon, persistence, or pace.

A. The ALJ Did Not Selectively Rely onDr. Allison’s Medical Opinion.
Plaintiff argues that the ALJ erred Bffectively rejecting the portion of Dr.

Allison’s assessment that Plaintiffvould not be able to maintainconsistent
employment.” Doc. 22 at 1121(emphasis in original). &htiff characterizes this as
“cherry-pick[ing]” portions ofDr. Allison’'s assessment thatpport a finding of non-
disability, while ignoringportions that do notld. at 13.

As an initial matter, Plaintiff mischaracises Dr. Allison’s opinion on this point.
Dr. Allison opined that Plaintiffwould not maintain consiste@ttendance.” A.R. 1669
(emphasis added). He did not opine thairRiff “would not be able to maintain
consistenemployment.” Doc. 22 at 11-12 (emphasgis original omitted; new emphasis
added). Even if Dr. Allison had opined thaintiff could not maitain employment, the
Commissioner would not be required ftoed that opinion any deferencé&ee 20 C.F.R.
8§ 416.927(d)(1) (“A statement by a medical souhz [Plaintiff is] ‘disabled’ or ‘unable

to work’ does not mean thdthe Commissioner] will detenine that [Plaintiff is]
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disabled.”). The Court must therefore cdies whether the AL&dequately accounted

for Dr. Allison’s statement that Plaintiff wabd not maintain consistent attendance.
Plaintiff contends that Y]y ignoring that pdion of [Dr. Allison’s] assessment,

the ALJ effectively rejected it.” Do@2 at 12. In support, Plaintiff citeSarrison v.

Colvin for the proposition that “aALJ errs when he rejects a medical opinion or assigns

it little weight while doing notlig more than igming it, asserting without explanation

that another medical opinionnsore persuasive.” 759 F.3@5, 1012-13 (& Cir. 2014).
This is indisputably true, buhe ALJ did not ignore Dr. lison’s opinion orafford it
little weight. The ALJ devoted three paragraplisis decision to Dr. Allison’s opinion
and ultimately afforded it “greateveight.” A.R. 36. The ALJ clearly di not ignore it or
provide no explanation as {Barrison.

Plaintiff next argues that the “ALJ’s amarch here mirrors #t criticized by the

Ninth Circuit” in Ghanimv. Colvin, 763 F.3d 1154, 1164 (9th Cir. 2014). Doc. 22 at 13.

In Ghanim, “the ALJ improperly cherry-picked ste of [the examining physician’s]
characterizations of [Plaintiff's] rapportnd demeanor instead afonsidering these
factors in the context of [the examiningygitian’'s] diagnoses and observations
impairment.” 763 F.3d at B#. Plaintiff — rather thathe ALJ — appears to be takin

portions of Dr. Allison’s opiron out of context. Plairffi attempts to divorce Dr.

Allison’s statement that Plaintiff “would nohaintain consistent attendance” from its

context within the overall medical opinionThe statement at issue was a descripti
made in support of Dr. Allen’s assessment that Plaifié mental impairments impose
mild-to-moderate limitations ohis “ability to interact appragately with supervision, co-
workers, and the public, as livas respond to changes in the routine work setting.” A

1669. “Mild” means “[t]here is a slight litation in this area, but the individual ca

generally function well.” A.R. 1668. “Moderdtmeans “[tlhere is more than a slight

limitation in this area but the individual ill able to function satisfactorily.’ld. Thus,
Dr. Allison concluded that Plaintiff coulfunction at least satisfactorily, and perhaj

well, in his interactions with supesors, co-workers, and the publifee A.R. 1669. His
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statement that Plaintiff “wouldot maintain consistent atigance” was made in suppof
of this assessment and cannot be pulled oobofext to suggest a greater limitatidd.
The ALJ accepted Dr. Allen’'s assessment that aiitiff has both “mild

limitations . . . interacting @oropriately with the public and coworkers” and “moders

limitations responding appropiely to usual work situains and changes in a routing

work setting and interacting pppriately with supervisors. A.R. 36. Because Dr.
Allison’s statement that Plaifiti“‘would not maintain consiste attendance” was used ff
justify these limitations, it waproperly addressed in the ALJ’s opinion. Although thg
may be other interpretations, this undoubtedly is a ratiotedpretation of the evidence
that supports the ALJ’s decision. It must therefore be uphBidmas, 278 F.3d at 954.
Furthermore, as the Commissioner correctly gomitt (Doc. 25 at)@ mild and moderate
non-exertional limitations such as depressiame not been found to mandate a disabil

finding when not otherwise requdey an exertional limitation.See Hoopai v. Astrue,

499 F.3d 1071, 1077 (9th Cir. 2007) ("We hawat previously held mild or moderate

depression to be a sufficiently severe mxertional limitation that significantly limits &
claimant’s ability to davork beyondhe exertional limitation.”5.

Finally, during the hearing, Plaintiff'soansel directly askethe vocational expert
whether someone who could not maintain ¢siest attendance, d3r. Allison opined,
could maintain employment. A.R. 125. When the expert asked whether Dr. Allisof
defined what he meant, Plaintiff's attorneasponded in the nefijge and added his own
gloss: “if you're telling me one day a month owiene is going to leatb the inability to
sustain [employment], would/ou agree that the inability to maintain consistg
attendance would likewidead to the inability tsustain [employment]?’ld. at 125-26.
In response, the expert said “[w]ell, yedd. at 126. Plaintiff's ounsel did not explain,

however, that Dr. Allison’s statement wasade only in the ption of his opinion

? Because this rational interpretationtioé evidence provides sufficient basis on

which to uphold the ALJ'sdecision, the Court finds iinnecessary to consider the

Commissioner’'s arguments addressing Plaintiffs symptom exaggeration, Plair
credibility, and conflict with other medical opinionSee Docs. 25 at 8-11; 26 at 3-5.
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explaining that Plaintiff wouldhave mild-to-moderate limit@ns, nor that someone with
those limitations could, accordjrio the definitions in theorm Dr. Allison used, function
well or satisfactorily. The Court concludesathithe ALJ rationally concluded that thi
testimony from the vocational expertidiot mandate a finding of disabilitypeLorme v.
Qullivan, 924 F.2d 841, 850 (9th Cir. 1991) (concluding that testimony “has
evidentiary value” where “the failure to clarify [the cfant’s] limitations left the
vocational expert’s testimony couchi@dsomewhat ambiguous terms”).

The Court concludes that the ALJ did mot by selectively relying on portions o
Dr. Allison’s medical opinion.

B. The ALJ Did Not Err in Formulat ing Plaintiff's Mental RFC.
Plaintiff contends that #h ALJ committed legal errdoy failing “to account for

acknowledged moderate limitations in abilitiesmaintain concentration, persistence,

pace” in formulating Plaintiff's matal RFC. Doc. 22 at 14.

Plaintiff states that “[tlhe ALJ faitk to account for acknowledged moderate

limitations in abilities to maintairconcentration, persistence, or paceéd. (citing A.R.
28-29) (emphasis added). step three, however, the Affdund that “[w]ith regard to
concentration, persistence orcpa the claimant has moderafdficulties.” A.R. 28
(emphasis added). It is unclear whether &LJ intentionally delimed to characterize
these as limitations, and whet the distinction matters. Even assuming that difficult
are equivalent to limitations, Plaintiff's argument fails.

Plaintiff correctly identifies itations identified by thé&LJ in step three that are

not contained in the RFC assessment apsstfour and five. These are “moderate

limitations in abilities to maintairconcentration, persistencay, pace.” Doc. 22 at 14.
Other than the statement tHlaintiff “can understand, neember and carry out simplq
instructions,” the ALJ's mental RFC doe®t include mentalimitations involving

concentration, persistee, or pace. A.R. 29.

Limitations identifiedduring step three of the seqti@ahanalysis, however, are not

equivalent to limitations empleyg in the RFC at steps foand five. “The [ALJ] must
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remember that the limitationdentified in the ‘paragraph Band ‘paragraph C’ criteria
are not an RFC assessment but are used tdhmatseverity of mental impairment(s) 4
steps 2 and 3 of the sequential evaluatimtgss.” SSR 96-8p, 28 WL 374184, at *4
(July 2, 1996);see also Davis v. Astrue, No. CV11-02043-VBK 2012 WL 4848734, at
*3 (C.D. Cal. Oct. 10, 2012)The existence of moderate litations found at Steps Twa
and Three do not necessarilyuate to a finding of a disdbg RFC.”). Thus, the fact
that limitations that appeared step three are absent rmoPlaintiff's mental RFC does
not necessarily amount to error.

Plaintiff argues that the ALJ erred by failing to consider limitations
concentration, persistence, or pacge Docs. 22 at 15; 26 at 7. The Court does 1
agree. The ALJ gave carefulrideration to Plaintiff's meat limitations. A.R. 28-29.
The discussion specifically included acknowledgment &ficdities in concentration,
persistence, and pace. A.R. 28. TABRJ also found, howeve that Plaintiff's
“statements concerning the intensity, peesise and limiting effects of [his] symptom
are not entirely credible,” and that “[m]entally, the claimant’s alleged limitations
inconsistent with his reported level of furmeting.” A.R. 30-31. The ALJ further notec
that Plaintiff obtained his GED in 200®&nd provided an extensive discussion
Plaintiff's medical historyjncluding his mental healtbonditions and treatment, noting
that a number of providefsund Plaintiff lacking in motigtion and unwilling to work.
A.R. 30-36 (“Despite signs of improvemerja therapist at ele Valley Guidance
Clinic] noted that the claimargppeared ‘to be content witiot working at this time™;
Plaintiff “told his plain management specials was interested ipeing placed on long-
term disability,” which “demonstrates disabiksgeking behaviorral further undermines
his credibility”). The ALJ concluded that Plaintiff's moth@n “seems to be an issug
here, as the claimant is able to actively gagen things he enjoys,” including watchin
television shows, reading, or using the ingt. A.R. 31. TheALJ's RFC did include
some mental limitations with respect to Plaintiff's ability to interact with supervis

respond to usual work situatis, and respond to changes in routine, showing that the
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did not disregard mentabnsiderations when he formulated the RFC. A.R. 29.

Given the ALJ’'s careful treatment of Ri&ff's mental healthissues, the Court
cannot conclude that the Alelred by failing to includdimitations on concentration,
persistence, or pace in tRE-C. The RFC “is the most [@aimant] can still do despite
[his] limitations.” 20 CF.R. § 404.1545(a)(1¥ee also SSR 96-8p, 1998VL 374184, at
*2. The Commissioner retains the ultimatepassibility for assessing a claimant’s RF(
20 C.F.R. 88 404.1527(R), 416.927(e)(2). The ALJ wasqured to assess Plaintiff'y
RFC based on all the recosVvidence, including medical sources, examinations, :
information provided by Platiff. 20 C.F.R. 88 404.1548)(1)-(3), 416.945(a)(1)-(3).
The ALJ was not required to include all possibimitations in his ssessment of what 3
claimant can do, only “limitations thahe ALJ found credible and supported b
substantial evidence the record.” Bayliss v. Barnhart, 427 F.3d 1211, 1217 (9th Cir
2005). The Court finds that tiAd_J satisfied this requirement.

The Court concludes that the ALJ did eot by excluding certain limitations from
his formulation of Plaitiff's mental RFC.

IT IS ORDERED that the final decision of theéommissioner of Social Security
is affirmed. The Clerk shall enter judgment accordingly &erthinate this case.

Dated this 11th day of April, 2016.

Nalb Conttt

David G. Campbell
United States District Judge
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