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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Dell Rainbow Vanderschyi No. CV-15-00915-PHX-JAT (BSB)
Petitioner, ORDER

V.

Charles L. Ryan, et al.,

Regpondents.

Pending before the Court is PetitiosePetition for Writ of Habeas Corpus
pursuant to 28 U.S.G 2254. (Doc. 1). The Court dirextt Respondent® answer the

petition and subsequently extended the ansl@adline to December 7, 2015. (Doc. §).

On December 3, 2015, Begondents filed a motion for clagétion and to stay the answe
deadline. (Doc. 19). Bpondents’ asked the Court tader Petitioner to clarify whether
(1) he wants to delete his unexhausted claim, Ground Five, from his petition, or

pursue habeas corpus reliefahseven grounds in the petii@and ask the Court to sta)

the § 2254 proceeding and halee petition in abeyance while exhausts Ground Five|

(Id. at 11). Petitioner responded to Respondents’ motion and requested the Court g
proceeding. (Doc. 20).

The Magistrate Judge to whom thémse is assigned issued a Report g
Recommendation (R&R) recommending that Respondents’ motion to stay, (Doc

and Petitioner’s motion to stay, (Doc. 20), ¢anted. Subsequently, Petitioner filed

motion to strike his motion requesting tiBourt to stay the proceeding. (Doc. 23).
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Petitioner also filed a “motion” to clarifi/(Doc. 24), and an objection to the Magistrate

Judge’s R&R. (Doc. 25). Theddrt now rules on the motions.

In Petitioner’'s motion to ske his prior motion to stathe proceeding, he stated

“he did not know that his request for aaytwould result in the dismissal without

prejudice of his habeas petition while he awned to exhaust Groural in State court,

nor that in doing so he walibe forever barred from Imging another halas petition in

Federal Court.” (Doc. 23). Petitioner seemingly misunderstood the Magistrate Judge

R&R. To stay and hold Petitioner’'s habgasceeding in abeyance does not mean t
the habeas petition is dismissed without yleje. Rather, to stay and hold Petitionef
habeas proceeding in abegarmeans that the Court walispend any judgment one wa
or the other (neither granting nor dismigpi the habeas petition until his post-convictid

claims in state court are complete.

Because Petitioner's Ground Five aofaiof his habeas petition has not beg¢

exhausted in state court and is still pendiedore the Arizona Couof Appeals, (Doc.
19, Exs. R, U), this Court cannhadjudicate the habeas petitioBee Henderson v.

Johnson, 710 F.3d 872, 873 {9Cir. 2013). The Court’s grantiraf the stay of the habeas

petition will not result in Petitioner being “fever barred from brging [his] habeas
petition in Federal Court.” (Doc. 23 at 1).stead, the Magistratdudge remarked that
Petitioner would likely be timéarred from bringing any netvabeas petition in federa
court in the future, apart fro the current petition, becausé the AEDPA statute of
limitations. (Doc. 21 at 7-8; 28 U.S.C. § 2244149)). This is not to say that the Court i
dismissing Petitioner’'s current lbeas petition. Petitioner is nat a disadvantage as

result of the Court ordering the stay andeydnce of his habeas proceeding; it on
means that this Court will vitato rule on his petition untihis state court remedies ar
exhausted.

Based on the foregoing,

! Petitioner's “motion” to clarify entailedotice of forthcoming objection to the
Magistrate Judge’s R&R as well as noticePettitioner’s physical location and his mea;
of available communication with the Court.
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IT ISORDERED that Petitioner's Motion to ClarifDoc. 24), iseclassified as
a Notice to the Court.

IT ISFURTHER ORDERED that the Report and Recommendation, (Doc. 2
is accepted and adopted, H®regranting Respondents’ Moh to Stay, (Doc. 19), and
Petitioner's Motion to Stay. (Doc. 20).céordingly, Petitioner's Petition for Writ of
Habeas Corpus is stayeddameld in abeyancentil Petitioner's Groundrive claims are
exhausted in state court.

IT IS FURTHER ORDERED that Petitioner's Motion to Strike Prior Motior]
and to Grant Leave té&ile an Amended HabeaBetition, (Doc. 23), iDENIED.
Petitioner’s objections to the Magistratedge’s R&R, (Doc. 25), are overruled.

IT IS FURTHER ORDERED that this case is itireferred to the Magistrate
Judge for furtkr proceedings.

IT ISFURTHER ORDERED that within thirty days afir the date of this Order
Respondents must inform th@@t of the status of Petitionerfsoceeding in state court

Petitioner must diligently pursue his state remedies. Evagtyndays after the filing of

the initial status report, Resparmids must file a report regamd the status of the state

court proceedings.
Dated this 18th day of February, 2016.

O Gt

James A. Tellhferg
Semor United States District Judge
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