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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Donald Love, No. CV-15-00924-PHX-ROS
Petitioner, ORDER

Laura Escapule, et al.,

Regpondents.

On November 30, 2015, Magistrate Judigjehelle H. Burns issued a Report and

Recommendation (“R&R”) addressing Petitioner Donald Love’s petition for a wri
habeas corpus. The R&R resmended the petition be deniad untimely. Love filed
objections but, upon de novo review of t@eliness issue, the R&R’s conclusion
correct. Therefore, the R&R will opted and the petition will be denied.
BACKGROUND

The dates and events most relevant ®ifisue of timelinesare as follows. In
2008, Love was charged with various drugatedl crimes. On Segnber 29, 2009, Love
pled guilty to various crimeand was sentenced to more tlidteen years imprisonment.
(Doc. 11-13 at 62). Love filed a noticepdst-conviction relief PCR”) on November 4,
2009. (Doc. 11-3 at 106 After numerous delays,ove filed a petition for post-
conviction relief on September 28, 2011Doc. 11-5 at 32). The state court treated tf

! The petition indicated it was gvided to prison official®n July 312011. (Doc.
11-5 at 58). Because the timelgs of that petition is not essue here, the Court need n(
determine the precise filing date.
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petition as timely. On Mah 5, 2012, the stat®ert dismissed the petiticn(Doc. 11-5
at 166). Shortly after that ruling, Lovéed a “Motion to Expandlime to file Petition
for Review/Rehearing PursuantAriz. R. Crim. P. 32.” (Doc. 11-5 at 168). The motid
sought “a minimum (30) thirty-day extensiohtime to file petition for review/rehearing
herein.” (Doc. 11-5 at 169 The motion indicated it wasismitted to prison officials on
March 19, 2012, but it was noted with the court until April 92012. (Doc11-5 at 168,
170). According to Respondents, “[tlherenis indication that thérial court ever ruled
on this motion.” (Doc. 11 at 9).

Love seems to haveaken no furthe action regarding his petition unti
approximately two years latdr.On May 5, 2014, Loveiled what he identified as 4
second petition for post-convion relief. (Doc. 11-7 at 19). A few weeks later, on M;
22, 2014, Love filed a “Motio for Rehearing,” arguing thiglarch 5, 2012 rejection of
his first petition had been incorrect. (Dotl-6 at 2). Thamotion contained no
explanation for the two-year delay. On Juri® 2014, the trialaurt dismissed Love’s
second petition. (Doc. 11-8 2). And on July 8, 2014, ¢htrial court denied the motion
for rehearing. That denial, however, seémbave mixed up when the order denying t
first petition had been issued(Doc. 11-7 at 2) (referringo “March 5, 2014 minute
entry” and claiming motion for rehearing was filed “more than two months after the
32 proceeding was dismissed”On August 7, 2014, Lovéled a petition for special
action with the Arizona Court of Appeals, making the sargaraents he presented in hi
motion for rehearing regardingghiirst petition. (Doc. 11-11 &). The court of appeals
summarily dismissed the petition on August, 2014. (Doc. 11-13 at 2). And o
January 20, 2015, the Arizona Supreme €danied review. (Doc. 11-13 at 23).

On May 21, 2015, Love filed this fedétambeas petition. (Doc. 1). Responder

filed a limited response, arguing the petitiortime-barred or, in thalternative, all of

2 This order was filed on March 7, 2012.

® Love filed two “notices” in the interim #t are not relevant here. (Doc. 11-7
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Love’s claims were procedurally defead. (Doc. 11 at 2). The R&R adopte
Respondents’ view of the sequence of éyeand concluded “Petitioner’'s case becar
final on April 4, 2012, the day the time ergul for filing a petiton for review in the
Arizona Court of Appeals of the March 8012 denial of his feright PCR petition.”
(Doc. 14 at 11). Loveiled objections but did not early identify any basis for
concluding his petition wag; fact, timely.
ANALYSIS

The R&R accurately sets forthe manner in which the federal limitations perig
must be calculated. In brief, Love had omalyafter his convictions became final to fil
his federal petition. Love’s convictions bewa final on April 4, 2012, the day his timg
expired for seeking review in the Arizona Coaf Appeals of the March 5, 2012 denia
of his of-right PCR petition.Love did not file his fedal petition until May 2015, well
outside the one-year period. Love has novjled any plausible basfor finding either
statutory or equitable tolling ahis time period, meaningfederal petition is untimely.

The only slight complication in this tencalculation is thatt ignores Love’s
petition for rehearing filed shity after the March 5, 2018enial of his of-right PCR
petition. Under Arizondaw, Love had fifteerdays to seek reheag of that denial.
Ariz. R. Crim. P. 32.9(a). Lwee submitted a motion for an texsion of that fifteen day
period dated March 19, 2012. That motwas not filed with the court until April 9,
2012. Respondents and the R&se the filing date and claim the motion was untime
But the mailbox rule presumably would appl@f. Mayer v. State, 908 P.2d 56, 58 (Ariz.
Ct. App. 1995) (“[A] notice of appeal by @ro se prisoner is deemed filed when it
properly addressed and deligdrto prison authorities for fwvarding to the clerk of the
superior court.”). Thus, the motion likelyas timely. However, whether the motion wa
timely submitted or not is immaterial because $iiate court never ruled on it. Pursug
to Arizona law, “[a] motion that is not rudeon is deemed denidxy operation of law.”
Satev. Hill, 848 P.2d 1375, 1385 (Ari2993). Accordingly, te motion for extension of

time was denied and Love haftden days to submit a motidor rehearing. He did not

-3-

[®N

nd

e

U

—

IS

LS

nt




© 00 N O O b~ W DN P

N NN N NN NNDNRRR R R R R B P
0w ~N o OO0~ W NP O © 00N O O M W N P O

do so nor did he seek review from the Ana Court of Appeals within the thirty day

allowed for doing so. Ariz. R. Crim. B2.9(c). Love did not submit his motion for

rehearing until approximately two years latdn that interveningwo-year period, the
deadline for him to seek riw by the Arizona Court oAppeals expired as did hig
deadline to file his federal habeas petitioithus, even assuming Love’s request f
additional time was timely submitted, hisdéral petition is still uiimely and must be
denied?

Accordingly,

IT IS ORDERED the Report and Recommendation (Doc. 1ADXOPTED and
the petition (Doc. 1) IDENIED.

IT ISFURTHER ORDERED a Certificate of Appealality and leave to proceed
in forma pauperis on appeal &@&NIED because the dismissaltbie petition is justified
by a plain procedural bar and jurists reason would not find therocedural ruling
debatable.

Dated this 3rd day of March, 2016.

* In his objections to the &R, Love argues hés entitled to equitable tolling.
(Doc. 15 at 6). But to be entitled to eqbimtolling, Love wouldhave to establish he
was pursuing his rights diligently and sorfextraordinary circumstances stood in h
way” such that he could haimely file his petition. Holland v. Florida, 560 U.S. 631,
649 (2010). Love has not madsteowing of either requirement.
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