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ummit Law School LLC et al Doc.

WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Paula C. Lorona, No. CV-15-00972-PHX-NVW
Plaintiff, ORDER
V.

Arizona Summit Law Swool, LLC; Infilaw
Corporation; Jane and Johns Doe 1-100;
Black  Corporation 1-100;  White
Partnership 1-100,

Defendants.

Before the Court is Defelant Arizona Summit Law $ool, LLC’s Motion to
Dismiss (Doc. 35) and the padieaccompanying briefs. Fdine reasons that follow, the

motion will be granted in part and denied in part.

l. BACKGROUND
On March 2, 2015, Paulaorona filed a complainpro sein state court against

Arizona Summit Law School, LLC (“Ariana Summit Law School” or “the Law

School”), Infilaw Corporation (“Infilaw”), andarious individuals ad entities. (Doc. 1-1

at 1-18.) Lorona then amended her compl@inhclude federal statutory claims. (Dog.

1-1 at 56-80.)
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On May 28, 2015, the defenada removed to federal courDoc. 1.) Lorona then
obtained counsel (Doc. 14) aadnended her complaint aggipoc. 20). That second
amended complaint named only Arizonan®oit Law School, Infilaw, and fictitious
entities as defendants. (Doc. 20 at 1.xldimed violations ofederal employment laws
and state fraud laws. Id¢ at 18-49.) The Court disased many of the employme
claims and all the fraud claims for failute state a claim upon which relief may It]‘e
granted, but permitted Lorona to amerma bomplaint again. (Doc. 33 at 27-28.)

On January 14, 2016, Lororided a third amended corfgint. (Doc. 34.) The
revised complaint contains federal employmelaims against all defendants and state-

law fraud and negligent misreggsentation claims again8rizona Summit Law School

—F

only. (d. at 14-28.) The Lawschool moves to disms the fraud and negligen
misrepresentation claims. (Doc. 35.yalargument was held on May 13, 2016.

The relevant allegations in the third emded complaint are summarized beloy.
They are presumed true at this stage.

A. Arizona Summit Law School’'sRepresentations to Lorona
In considering whether anglhere to attend law schqgdlorona reviewed Arizona

Summit Law School’s “Viewbook,” a market brochure about theaw School. (Doc.
34 at 1 37-38.) She read a paper copy of the Viewbook on caaspusll as an online
copy on the Law School’'s websiteld) The Viewbook contairceenrollment statistics
about the Law School’s students, includitngir median Law School Admission Teg

(“LSAT”) scores and undergraduaggade point averagdsGPAs”). (Id. at 1 38, 49.)

—+

LSAT scores and undergradeaGPAs are commonly acceptiediicators of a student’s
likelihood to succeeth law school and pass the bar exand. &t § 48.) As of spring
2008, the Viewbook reported a median LSAdore of 153 and median undergraduate
GPA of 3.18. [d. at 149.) The Law School alsgpmted this information to a third
party, the Law School Admissn Council, which posted thaformation on its website.
(Id. at 1 38.)
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Lorona also reviewed other statemdnysthe Law School about its program. Sk

read on the Law School’'s website that mtran 80% of its graduates passed the |

exam. [d. at §41.) She read in the Law Schoalplication packet that only two out of

70 graduates who were actively seekiagiployment were unemployed and th
graduates had a median salafy$60,000 and a median studéoén debt of $101,310.
(Id. at § 39.) She read in thaw School’'s application instations that the Law School i
governed by an American Bar Assoaati standard prohibiting the admission (
applicants “who do not appear capable satisfactorily completing its educations
program and being admitted to the badd. at § 40.)

Based on this information, Lorondecided the Law Scol would be a good
school to attend. Id. at 142, 89.) In AugustOR9, she applied for traditiona
enrollment and was accepted dsaalitional evening studentld( at § 44.)

As a student, Lorona kept track okethaw School's enrolimerstatistics, which
the Law School updated each yeald. ét 11 45-47.) In particular, she noted that {
Law School’'s median LSAT scores and umpiaduate GPAs remad stable while she
was a student and compared fally to other law schools.Id( at 1 48.) Through 2014,
the Law School continued teeport an “Ultimate” bar pass rate of over 80%d. at
19 61-62.) This rate was based on thealmer of Law School graduates who passed
Arizona Bar Exam on the first or subsequent attempis. a  61.) The Law Schoo
also continued to report graduates’@oyment status and average salaridd. &t 1 67.)
From 2010 through 2013, the Law School'd»sie stated that the school “places 97%
its graduates into jobs withinine months ofjraduation.” [d. at § 68.) Based on this
information, Lorona decided temain at the Law Schoolld( at {1 48, 63, 69, 90.)

At some unspecified time and place, tteav School described its legal educatiq

program as follows:

We believe by graduation, lawss should entehe workforce
professionally prepared to practice law in a variety of diverse
settings and industries. Sumrhaw partners with local law
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firms, courts, municipalitiesbusinesses and ngrofits to
provide real-world work experiences that foster our students’
desire to learn, grow and succeed while creativgl-
rounded lawyers who add immeliate value to their firms

and employers.

(Id. at 1 93 (emphasis in original).)
B. Shortcomings in Arizona SummitLaw School’'s Representations
Arizona Summit Law School’'s enrollmesstatistics did not reflect the LSAT

scores or undergraduate GPAS all its students. In 2005, the Law School begpn

admitting some students via an “Alternafivadmissions prograrthat did not require
LSAT scores or undergraduate GPAhin the traditional range.Id. at 11 50-51.) The
Law School did not include these Alternative students’ LSAT scores or undergra
GPAs in the enrollment statistics reportedtsViewbook, on its wsite, or to the Law
School Admission Council. Id. at §52.) The Law Schoalid not specify that its
statistics omitted Alternativelgdents, and Lorona did nkhow of this omission. I4. at
19 54-55.)

The Law School substantially increased pisrcentage of Almmative students
from 2005 to spring 2011.I1d; at § 53.) During the time ltona was enrolled, most of
the students at the Law Schawére Alternative students.Séeid. at 17 53, 57°) The

Law School knew that students’ LSAT sesrand undergraduate GPAs correlate w

their likelihood of pasing the bar exam.Id( at 1 46, 70-71.) Thus, the Law Schopl

predicted that the more Altaative students it admitted,aHfewer of its graduates woulc
pass the bar examld( at 1 72—73.) The Law Schootdiot disclose this prediction tc
its students. I¢.)

! The third amended complaint is not clearemact figures. It alleges that 80% ¢
those whoapplied to beAlternative students in spring011 were admitted, but ther
alleges that 80% of thaverall student populatiowere Alternative students. (Doc. 34 4
19 53, 57.) At oral argumerihe Law School disputed thetir allegation. In response
Lorona maintained that &ast a majority of the studts were Alternative students.
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The prediction proved true In recent years, theepentage ofLaw School
graduates who pass any given administratibthe Arizona Bar Eam has fallen, from
72.9% of those who took the February 2@kam, to 63.3% of those who took the July
2013 exam, to 48.8% of those who took therkary 2014 exam, t49.5% of those who
took the July 2014xam, to 52.6% of those who totile February 2015 exam, to 26.4%o
of those who took the July 2015 exanid. @t 71 59-60.)

In May 2014, the Law School begangay graduates who it predicted would fail
the bar exam not ttake the exam. Iq. at §f 74-75.) The predictions were based |on
students’ LSAT scores, undergraduate GHAw school GPAs, and other factorsd. @t
1 71.) In February 2015, for example, ttev School offered studénpredicted to falil
the exam $5,000 and other leéits to defer taking it. Id. at § 77.) Eliminating these
students from the pool of examinees artifigimkewed pass ratea the Law School’'s
favor. (d. at  78.) These more favorable passg@&nabled the La®chool to maintain
its reputation, accreditation, and federal funding. &t 1 78-80.)

C. Lorona’s Inability to Find Employment

Lorona graduated from theaw School in [2cember 2014 and gsed the Arizona
Bar Exam in 2015. Seeid. at { 86; Doc. 33 at 4-5.)She incurredver $200,000 in
student loan debt. (Doc. 34 at 1 81.) s& on the Law Schdslrepresentations, she

14

believed that upon graduating she would finthfyd employment at a law firm or in the
public sector with a salary sufficient to repay this delat. gt § 82.)

This belief turned out to beverly optimistic. Whileawaiting bar exam results
Lorona applied for positions @i did not require a law licenssuch as bailiff, clerk, and
paralegal. Ifl. at 1 85.) She did noéceive an interview. Id.) After being admitted to
the bar, she applied for positions at privie firms and in the public sector, and she

enlisted the services of @heyment placement firms. Id. at § 86.) She received on

D

2 Lorona’s present complaidpes not specify when skyeaduated or took the bar
exam, but she clarified these dates at oral argument.

-5-
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interview but no callback. Iq.) She is currently attempting to establish a solo pract
without the support or client base she woelgpect at a privaterin or in the public
sector. [d. at § 88.)

Lorona attributes her plight to the waSchool’s reputation, which has recent
plummeted due to its graduatéow bar pass ratesld( at  87.) Had she known the tru
value of her law degree, she would not haweolled in the Law Swol or would have
withdrawn from the Law School and, if ¢essary, pursued a different careeld. @t
19 89-90.) She accuses thevLachool of common-law fraudtatutory consumer fraud

and negligent misrepresentatiool{ectively, “fraud claims”). id. at 1 91-116.)

Il. LEGAL STANDARD

Arizona Summit Law School moves to dismiLorona’s fraud claims for failure tq
state a claim under Federal Rule of Civil Procedure 12(b)(6). (Doc. 35 at 1.)

When considering a motion to dismiss¢@urt evaluates the legal sufficiency ¢
the plaintiff's pleadings. Dismissal under Rdl2(b)(6) can be based on “the lack of
cognizable legal theotyor “the absence of sufficierfacts alleged under a cognizabl
legal theory.” Balistreri v. Pacifica Police Dept901 F.2d 696, 69@®th Cir. 1990). To
avoid dismissal, a complainead include “only enough facts state a claim for relief
that is plausible on its faceBell Atlantic Corp. v. Twombjyb50 U.S. 544, 570 (2007).

On a motion to dismiss under Rule 12(b)(@l), allegations of material fact arg

assumed to be true and construed in the Igbst favorable to the non-moving party.

Cousins v. Lockyes68 F.3d 1063, 1067 (9th Cir. 2009However, the principle that g
court accepts as true all of the allegationsa complaint does not apply to lega
conclusions or conclusory factual allegationéshcroft v. Igbal 556 U.S. 662, 678
(2009). Further, “[tjhreadbare recitals of #lements of a cause of action, supported

mere conclusory statements, do not sufficed” “A claim has faal plausibility when
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that the defendant is liable for the misconduct alleged.” “The plausillity standard is
not akin to a ‘probability requirement,’ but it asks for mtren a sheer possibility that
defendant has acted unlawfullyfd. To show that the plaiiff is entitled to relief, the
complaint must permit theoart to infer more than the mep®ssibility of misconduct.

Id. If the plaintiff's pleadings fall short a@his standard, dismissal is appropriate.

lll.  ANALYSIS
Lorona alleges fraud of three varistiecommon-law fraud, fraud under th

Arizona Consumer Fraud Act, and negligenisrepresentation. Each deserves br
explanation.

A. Common-Law Fraud, the Arizona Consumer Fraud Act, and Negligent
Misrepresentation

To state a claim for fraud under Arizonanmmon law, Lorona must allege (1) th
Law School made a representation to her Wed (2) false and (3) material, (4) the La
School knew the representatisas false or was ignorant $ truth, (5) the Law School
intended that she rely on the representaitiothe manner reasonably contemplated,
she did not know theepresentation was false, (7) she relied on the representation, (§
reliance was reasonable, and (9 stas harmed as a resuBeeEchols v. Beauty Built
Homes, InG.132 Ariz. 498, 500, 64P.2d 629, 631 (19823ccordRevised Arizona Jury

Instructions (Civil), Commercialorts Instruction 245th ed. 2013).Failing to disclose

material information despite asbligation to do so is equilent to a misrepresentation|

Haisch v. Allstate Ins. Cp197 Ariz. 606, 610 § 14, 5 P.340, 944 (Ct. App. 2000).
The Arizona Consumer Fraud Act is tich broader in its scope” than commoly
law fraud. Cearley v. Wieserl51 Ariz. 293, 295, 727 P.2216, 348 (Ct. App. 1986).

The Act defines and prohibits consumer fraud as follows:

The act, use, or employment byy person ofny deception,
deceptive act or practice, fraud)se pretense, false promise,
misrepresentation, or concealmesuppression or omission
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of any material fact with inté that others rely upon such
concealment, suppression or 8sion, in connection with the

sale or advertisement of anyerchandise whether or not any
person has in fact been misjelkceived, or damaged thereby,
is declared to ban unlawful practice.

A.R.S. §44-1522(A). To state a claim fwwnsumer fraud, Lorona must allege (1) tf
Law School made a false promise or misrepregen (2) in connection with the sale @
advertisement of merchandise, (3) she delm the representation, and (4) she W
harmed as a resultKkuehn v. Stanley208 Ariz. 124, 129 § 181 P.3d 346, 349 (Ct.
App. 2004); accord Revised Arizona Jury Instrtions (Civil), Commercial Torts
Instruction 21 (5th ed2013). She need not allegatithe Law School intended tc
deceive her.SeeState ex rel. Babbitt v. Goodyear Tire and Rubber, €28 Ariz. 483,
486, 626 P.2d 1115, 1118 (Kpp. 1981). Nor need stadlege that her reliance waj
reasonable. SeeKuehn 208 Ariz. at 129 116, 91 P.3d 349. Although the Act is
limited to the sale or advertisement of nitenedise, the Act defines “merchandise” ¢
including “intangibles” and ‘asrvices.” A.R.S. 8§ 44-15283). Arizona courts have
applied this defiition broadly. SeeState ex rel. Woods v. Sgrillb76 Ariz. 148, 148-49,

859 P.2d 771, 771-72 (Ct. App. 1993) (im@tion about credit cards is merchandis¢);

Villegas v. Transamesa Fin. Servs., Inc.147 Ariz. 100, 102,08 P.2d 781, 783 (Ct.
App. 1985) (money is merchandis€)pwer World of Am., Inc. v. Wenz&P2 Ariz. 319,

321-22, 594 P.2d 1015017-18 (Ct. App. 1978 commercial franchise is merchandise).

But seeWVaste Mfg. & Leasing Corp. v. HambickB3 Ariz. 84, 87, 900 P.2d 1220, 122
(Ct. App. 1995) (existing busess entity is not merchandise).

Arizona also recognizes thert of negligent misreprestation as defined in theg
Second Restatement of TortSt. Joseph’s Hosp. v. Reserve Life, 184 Ariz. 307, 312,

742 P.2d 808, 813 (1987). The Raetment provides, in relevant part:
(1) One who, in the course dfis business, profession or

employment, or in any otheraimsaction in which he has a
pecuniary interest, supplies falsxformation for the guidance

-8-
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of others in their business tigactions, is subject to liability
for pecuniary loss caused to thday their justifiable reliance
upon the information, if he fail® exercise reasonable care or
competence in obtaining ormonunicating the information.

(2) Except as statedh Subsection (3), the liability stated in
Subsection (1) is limited to loss suffered

(a) by the person or one aflimited group of persons
for whose benefit and guidamde intendgo supply
the information or knows thdhe recipient intends to
supply it; and

(b) through reliancaupon it in a trasaction that he
intends the information to fluence or knows that the
recipient so intends or in a substantially similar
transaction.

Restatement (Second) of Tort®32 (1977). Accordingly, tstate a claim for negligent
misrepresentation, Lorona must allege (¥) lthw School supplied &se information” to

her (2) in a transaction iwhich it had a “pecuniary intest,” (3) the Law School
intended that the information would “guid[djér in a business transaction, (4) the L
School failed to exercise “reasonable aareompetence” in obtaining or communicatin
the information, (5) she “relifed]” on theformation, (6) her reliance was “justifiable,
and (7) she suffered “pecuniary loss” as a resudt,; accord Revised Arizona Jury
Instructions (Civil), Commercial Torts Instction 23 (5th ed 2013). Negligent
misrepresentation is “narrow in scope”chase it is premised on the reasonalt

expectations of a foreseeable user ofnimfation supplied in connection with commercis

transactions. St. Joseph’s Hospl154 Ariz. at 312-13, 742 P.2d at 813-14. Wher¢

fraud imposes a general duty lednesty, negligent misre@entation imposes a specifi
duty of care. SeeRestatement (Second) of Torts 8§ 552 cent. Not every user of
commercial information may hold exy supplier to a duty of careSt. Joseph’s Hosp.
154 Ariz. at 313, 742 P.2d &14. The duty of care owedd the foreseeable user ir

supplying information fouse in commercial transactionsaigelative standard, “defined

W
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only in terms of the use to which thefarmation will be put,weighed against the

—+

magnitude and probability of lossat might attend that use if the information proves
be incorrect.” Id. (quoting Restatement (Sew) of Torts 8§ 552 cmta). The
information supplier's “pecuniarynterest” in the transactn usually lies in payment,
either in direct exchange forghnformation or as part dhe transaction in which thg
information is supplied, but it may be @fmore indirect character. Restatement (Second)
of Torts § 552 cmtd.

For all three claims, Lorona must allefpe circumstances constituting fraud “wit
particularity.” Fed. R. Civ. P. 9(byess v. Ciba-Geigy Corp. USA17 F.3d 1097, 1103
(9th Cir. 2003) (“It is established law, ihis circuit and elsewdre, that Rule 9(b)’'s
particularity requirement applies tstate-law causes of action.”Bould v. M & |
Marshall & Isley Bank860 F. Supp. 2d 98988 n.2 (D. Ariz. 2012fapplying Rule 9(b)

-

to negligent merepresentationsrismore v. Capital One F.S.BNo. CV 05-2460-PHX-
SMM, 2007 WL 841513, at *6 (D. Ariz. Mad.6, 2007) (applying Ra 9(b) to Arizona
Consumer Fraud Act). In othesords, Lorona must allegéhe who, what, when, where
and how” of the misconduct chargedess 317 F.3d at 1106.

Some elements are common to all three clai@gher elementare unique to one
or two of the claims. Theaw School's motion challengeonly common elements. |
does not, for example, challenge the Arizona Consumer Fraudahat of the negligent
misrepresentation claim smtely from the common-law frduclaim. This order
addresses only the elements that the Lavo8lathallenges. Theschallenges succeed in
part and fail in partas discussed herein.

B. Lorona Has Stated Fraud Claims Basedon Reporting of Deceptively
Incomplete Enroliment Statistics.

In short, Lorona alleges: Awmna Summit Law School knowingly and
intentionally reported infited enrollment statisticby omitting LSAT scores and

undergraduate GPAs of students adrdittirough its less rigorous “Alternative’

-10 -
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admissions program. This omission was malkéecause students’ LSAT scores alj
undergraduate GPAs correlate with theirelikood of passing the bar exam, which
turn determines a law schooflsputation and bears strongly on the value of its diplof
Unaware of this omission, Lorona relied on these inflated statistidsciding to attend
the Law School. As a selt, she spent yearscamoney on a degree that turned out to
worth substantially lesthan she expected.

The Law School argues that Lorona’s giléons concerning misrepresentation
enrollment statistics fall short of fraud inveeal ways. None of the challenges
persuasive.

1. Lorona has pled misrepresentation.
According to the Law SchopLorona’s fraud allegationabout its inflation of

enrollment statistics are conslry. On its view, Loronanerely assumes that (1) th

omission of Alternative students improved #tatistics regarding student LSAT score

and undergraduate GPAs, (2) thesatistics generally affect the value of a law schod
diploma, and (3) there were enough Altéivea students at the ka School that this
omission had a material effect. But theallegations are reasonably specific a

sufficiently plausible to staveff Rule 12(b) dismissal. However, the parties’ dispu

nd
n

na.

be

S

over how many Alternative students werehast Law School seems easily resolvable and

might prove dispositive. Thus, the Courtlvallow limited discovery on this issue an(

an opportunity for a summary judgment motioefore allowing general discovery as to

Lorona’s fraud claims.

The Law School also points out that boa does not specify whether it violatg
any third-party reporting requirements. TRmurt previously viewed this lack of
specificity as a reason to dismiss Lorondam that the Law School reported misleadir
data to third parties.SeeDoc. 33 at 22.) But her currecomplaint claims that the Law

School reported misleading tdanot only to third partiedut also in its marketing

-11 -
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materials to potential students. Thusy lodaim no longer depels on third-party
reporting requirements.

The Law School also contends that dwa fails to specify when it reported it
enrollment statistics.Not true. She says the Law Scheeported thesstatistics in a
marketing brochure and on its website, bothvbfch she read when deciding whether
attend. She even gives an example: agpahg 2008, the Law Schbreported a median
LSAT score of 153 and median undergradialA of 3.18. She alsspecifies that the
Law School updated these statistics each yea that she kept track of them as
student. These allegations are specific enouljie point of requirig specificity is “to

give defendants notice of the particular misguct” so that they can adequately defe

against the chargeVess 317 F.3d at 1106. Loronasarovided enough detail to give

the Law School notice of the sgonduct she is referring to.

2. Lorona has pled reliance.
According to the Law School, Lorona faile allege reliance on its enrollmer

statistics inenrolling in the school, because she does$ specify when she decided t
enroll or when she began heudies. But Lorona explicitlystates that she reviewe(
those statistics before deciding to enroll. Indeed, she specifies what those statistig
as of spring 2008, which was before shmpleed and was accepted in August 200
Although more detail is preferable, it is not necessary.

The Law School also challenges the plhilisy of Lorona’s claim that she relied
on the enrollment statistics remainingat the school—i.e., that she would have dropp

out had she discovered the truth. But ttlgim is plausible. Lorona says she wsa

incurring debt in the hope that her law dsgmvould prove valuable enough to repay |i

Had she known the Law School's medianA0Sscores and undergraduate GPAs we
substantially lower than advertised, shegimihave predicted a decline in the La
School’s reputation and in éhcorresponding value of heegree, in which case sh

might have decided to cut her losses. ©Ofdirse, discovery in this case might reve
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otherwise—for example, that tana knew the true enrolimesiatistics all along, or that
she would have completed the program ndtenghe cost. But discovery might als
reveal that many Arizona Sumit Law School students did make the choice to drop
and incur no further debtAccordingly, the Lav School will havethe opportunity to
investigate and renew its objection at summary judgment.

3. Lorona has pled damages.
The Law School argues thaven if Lorona relied onncomplete enroliment

statistics, she was not damaged becausegshevhat she paid for. Not only did sh

O

put

S

receive a legal education, but she attainddw degree, passed the Arizona Bar Exam,

and is now attempting to esteh a solo practice. On the Law School’'s view, Lorong
attendance at the Law Schows beneficial, not damaging.

This argument misunderstanitie nature of Lorona’s daages claims. Lorona dig
not attend Arizona Summit Lavchool to start out aa solo practitioner without
experience, clients, training, mrxcome. She went to get a paying job with training in I3
practice. It turned out thahe is unemployable, not evenaparalegal. According to
her allegations, she reasonably expectddwadegree from a school with enrollmer
statistics comparable to othechools (before and while she was a student), but
received a law degree from a school with #mrent statistics worse than other schoo
(during that same time). Thus, she receigethething less valuabtban she paid for,
much like a used car buyer who later discovieas the seller rolled lok the odometer by
20,000 miles. The damage does not stemm foeing worse off thabefore, but from the
difference between the advertigmeduct and the actual product.

Admittedly, the fact and the amount ofndage will be hard tprove and measurg
here. Lorona’s law school performance wilhtter, for example.As the Law School
points out, damages may not be simply difeerence between Lona’s current income
and what she would earn at amartjob, because even if thereiiment statistics had beer

accurate, there was no guarantee of positgtion employment.But Lorona is not

-13 -
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suing on a guarantee. She is suing for frad related claims. Difficulty in calculating
damages does not amount to failure to plead damages.

C. Lorona Has Not Stated Fraud Claims Baed on Other Alleged
Misrepresentations.

Lorona claims that the Law Schoohade other misrepresentations beyo
inflating its enrollment statisticsNone of them gives rige an independent fraud claim.

1. The alleged representations of afiUltimate” ba r pass rate were
not materially false or misleading.

Lorona alleges that through 2014, theML.8chool reported an “Ultimate” bar pas
rate of over 80% based on the total numbkegraduates who gaed the Arizona Bar
Exam on the first or subseqeattempts. This rate wasghier than the percentage ¢
graduates who passed any recent single admatist of the exam.For example, only
48.8% of the graduates who took the Falbyu2014 exam passed, and only 49.5%
those who took the July024 exam passed. Moreovéhe Law School had recently
increased the percentage of students iteldh through its Akernative admissions
program, and it knew that sln students were more likely fail the exam. Therefore,
Lorona claims the Ultimateap pass rate was “extremely misleaglat best.” (Doc. 34 at
1 65.)

Notably, Lorona does not claim in hinird amended complairthat the Ultimate
pass rate was false. This is because, athet explained in its previous order, th
Ultimate pass rate measa something broadehan the pass rate of any single exa
(SeeDoc. 33 at 21.) For exagte, a student might fail the exam four times but pass
fifth time, thereby lowering th@ass rates for four exams but raising the Ultimate ra
(Seeid.) In addition, an overalllecline in exam pass rates would affect pass rate
recent exams more sharphan the Ultimate rate.Seed.)

Perhaps students might corduie Ultimate pass tewith that of a single exam
But such confusion could not lag¢tributed to the Law SchaolThe Law Scbol clarified

that the Ultimate rate was based on graduates who passed the exam on “the
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subsequent attempts.” (D&% at { 61.) Indeed, the word “Ultimate” indicates its bro
focus. Lorona does halaim that the Law Swol withheld pass rates of single exam
Quite the contrary, her complaioonfirms that the Law Scbbdisclosed those rates a
well as the Ultimate pass rateegid. at  58) and that such rates are publicly available
any eventgeeid. at  66).

Perhaps students might assume thatUhinate pass rate would remain stabl
whereas in reality, the Law School wasraiting more and more Alternative studen!
likely to lower the pass rateBut the fact that a statentemight become false in thg
future does not render it fraudulent when mad&he general rule is that in order tq
constitute actionable fraud, the false repres@n must be of a matter or fact whic
exists in the present, or hasisted in the past . . . Law v. Sidney47 Ariz. 1, 4, 53 P.2d
64, 66 (1936). Lorona does ndentify any exception requirintpe Law School to warn
students of a likely decline in its Ultimate pass rate.

At oral argument, Lorondook the position (for the st time) that the true
Ultimate pass rate was lowerath what the Law School perted. To support this
position, Lorona presented a chart calcaativhat the Ultimate pass rate, as defined
the Law School, shouldave been in recent years. @oa’s counsel said he performe
these calculations based on dilken from the Arizona Supreme Court website. Lorg
did not submit a copy of this chart tetourt before or after oral argument.

Ordinarily the Court would dmiss belated allegations like this one with leave
include them in an amended complaint.t Bnmendment here would be futile. The ché
presented by Lorona showed Ultimate pas®esraaveraging in & 80 percentages
consistent with the Law Schoslirepresentations. Admittedifne chart showed a curren
Ultimate pass rate of only 75.4% light of recet low pass rates.This variation,
however, is too small and occulréoo late to plausibly suppolorona’s claim that she

detrimentally relied on the Law Bgol's contrary representation.
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Because Lorona does not plausibly allegat the Law Schod reports of its
Ultimate bar pass rate were materially éalsr misleading, she has not stated a fra
claim based on those representations.

2. Lorona has not pled reliance ordamages with respect to the
alleged manipulation of bar exam results.

Lorona alleges that in May 2014, thew.&chool began paying graduates who
predicted would fail the bar exanot to take the exam. €&lresult, according to Lorona
was to skew bar exam resuitsthe Law School’'s favor. Wile this conduct is not an
express misrepresentation, it may well d@eananipulation of circumstances aimed
creating a false impression e Law School’'s quality.

Whether or not such conduct is detbep in general, it was not fraud againg

Lorona. She does not allege that she detie the skewed exam results in deciding

ud

t

at

bt

to

attend or remain at the Law School. Nowld she plausibly so allege. She says the

misconduct began in Ma3014, but she graduated only sewveonths later, in Decembe

2014. She could not have dwn the results of any manipulated exam until her |

semester. It is implausible that at tipatint, she would have relied on the results |i

deciding to remain at the school.
Moreover, Lorona does not allege that skewed results harmed her in any wa
In fact, her complaint repeatedly suggests the opposite: that the results benefited h

student and graduate of thew.&chool. She says the résu‘enabled” the Law School

“to maintain its reputation as a competéaw school” and “to retain accreditation and

receive other benefits, such as eligibility fbitle 1V funding from the Department of
Education.” (Doc. 34 at 1 78-79.) Thher own pleadings prewt an inference of
harm.

Perhaps the alleged maniptida of exam results will hee evidentiary value in

this case. But because Lorat@es not plausibly allege thstte relied on, or was harme
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by, the skewed exam results, she has noedtat separate fraud claim based on t
conduct.

3. The other alleged representdions or omissions were not
materially false or misleading.

Lorona alleges that when she was dexjdivhether to attend the Law School, s
read in the school’s application instructidhst the school is gerned by an American

Bar Association (“ABA”) standard prohibitinthe admission of applicants “who do ng

appear capable of . . . beingnaitted to the bar.” (Doc. 34 §t40.) The standard is not

demanding; it applies only tapplicants who appeancapableof becoming attorneys.
Arguably the standard is soxldahat it cannot give rise to a fraud claim at all. Ewvs
assuming a violation cadilbe fraud, that is not this caskorona claims the Law Schoo
admitted students with substamd LSAT scores and underguede GPAs. But she doe

not specify these scores or &82or explain why sth students would be incapable of b

admission. Lorona also claims the Law Schar@ldicted many of its students would fajl

the bar exam (on their first attempt). Buéestoes not allege that these predictions wg
occurring at the relevant ten—i.e., when she relied onelABA standard in deciding
whether to attend. Moreonethese predictions did notolate the ABA standard. The
predictions were based in part on studeiaw school performances, which the La

School could not hee known when admitting studentdnd the students predicted to fa

were not incapable of passing. Case impdiorona passed despite the Law Schoj{

prediction otherwise. JeeDoc. 20 at 1 119.) Thus, Lorodaes not plausibly allege th
the Law School violated the ABA standatithe time she claints have relied.

Lorona also alleges that when she wasiding whether to attend the Law Schog
she read in the school’s digation packet that its gradtes had a low unemploymer
rate, a median salary of $60,000, and a areditudent loan debt of $101,310. As
student, she read similar statementsmfraghe Law School ajut its graduates’

employment status and average salaries. dBet does not plausibly allege that th

-17 -

NIS

Dt

ere

NV
I

S

)

~t

IS




© 00 N O o b~ W DN B

N NN NN N NNDNRRRRR R R R R R
0 N o 00N W NP O © 00N O 0 M W N P O

information was false or mlieading. The meréact that she ended up with a below
median salary and above-median student belst does not contradict the Law School
prior, generalized statemisrabout its graduates.

Lorona also alleges that the Law Schodkefhto disclose itprediction that fewer
of its graduates would pass the bar exammase Alternative students were admitte
But this non-disclosure was nfraud. As stated abové&aud is generally limited to “a
matter or fact which exisig the present, or haxisted in the past.’Law, 47 Ariz. at 4,
53 P.2d at 66. Lona does not explain why, contraxy general fraud principles, the
Law School had an affirmative duty to state beliefs about the future. Moreove
Lorona does not claim thatdbke predictions occurred befdviay 2014. At that time she
was already well into her last year. She doesplausibly allege that she would hav
acted differently had sHearned about the La@chool’s predictions.

Finally, Lorona alleges that at some p@sified time and pice, the Law School

made the following representationcaib its legal education program:

We believe by graduation, lawss should eet the workforce
professionally preparei practice law in aariety of diverse
settings and industries. Sumrhaw partners with local law
firms, courts, municipalitiesbusinesses and nrofits to
provide real-world work experiences that foster our students’
desire to learn, grow and succeed while creatvgl-
rounded lawyers who add immeiate value to their firms

and employers.

(Id. at 193 (emphasis in original).) As the Court explained in its prior order,

freestanding statement does gote rise to a fraud claimdeause it is aspirational, not

factual, and because the circdarses surrounding the statemh have not been pleade
with particularity. GeeDoc. 33 at 23—-24.)

D. Leave to Amend
Leave to amend shoulzk freely given “Wen justice so requires.Fed. R. Civ. P.

15(a)(2). Courts should cadsr five factors: bad faith, wlue delay, prejudice to the
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opposing party, futility of amendment, and whether thenpfbihas previously amended
the complaint.Johnson v. Buckley56 F.3d 1067, 1077 (9th Cir. 2004). “Futility alor
can justify the denial of a motion to amendd:.

Lorona has already amended her commplahree times. The most recer
amendment followed a lengthy Court order d&simg Lorona’s fraud claims for reason
similar to those raised by the Law Solis present motion. To permit furthe
amendment would drag out the litigation for feoeseeable benefit. Therefore, as to t
parts of Lorona’s claims that will be dismids@o further leave tamend will be granted.

IT IS THEREFORE ORDERED that Bendant Arizona Summit Law School
LLC's Motion to Dismiss (@c. 35) Counts I, Il, andll of the Third Amended
Complaint (Doc. 34) is grantedith prejudice only to the éent those Counts rely on
fraud other than misrepresentation in enrelfinstatistics. The Motion is otherwis

denied.

IT IS FURTHER ORDERED that the partiesay, as of the date of this order

begin discovery as to how maof the Law School’'s studentvere Alternative studentg
during the times relevant to Lorona’s fraalhims. This discovery shall conclude n
later than FridayJuly 15, 2016.

IT IS FURTHER ORDERED tht if the Law School deems the outcome of th
discovery dispositive of Lorona’s fraudaais, it may file a motion for summary
judgment to that effect no latéhan Monday, August, 2016. If no such motion is filed
the parties may then begin general disry as to Lorona’s fraud claims.

Dated this 17th day of May, 2016.

Ao S VW e

7 ~ Neil V. Wake
United States District Jue
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