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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Patrick LaCrosset al, No. CV-15-00990-PHX-JJT
Plaintiffs, ORDER

V.

Knight Transportation Incorporateet, al,

Defendants.

At issue is Defendants’ Motion to Comphaibitration and Stay Action (Doc. 111
Mot.). In Plaintiffs’ initial Respnse (Doc. 115), Plaintiffasked the Court for leave tc
conduct limited discovery on the questionvdiether they were Defendants’ employes
such that their claims Haunder the Federal Arbitteon Act (FAA) exemption for

“contracts of employment of . . . any . . . clagsvorkers engaged iforeign or interstate

commerce,” 9 U.S.C. 8 1. The Court grantedirRiffs’ request and, at the end of the

limited discovery period, Plaintiffs filed aAmended Response @bs. 133 (redacted),
136 (unredacted), Resp.and Defendants filed a Rep{ipoc. 138, Reply). The parties
also filed supplemental briefs addressing the effeMaftis v. Ernst & Young, LLPNo.
13-16599, 2016 WI4433080 (9th Cir. Aug22, 2016), on this matte(Docs. 144, 145.)
The Court finds this matter appropridte resolution withotioral argumentSeeLRCiv
7.2(f).

! Plaintiffs filed a portion of their Aended Response under seal. Because
Court did not refer to any confidential portionRI&intiffs’ filing in this Order, the Court
will not file the Order under seal.
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I BACKGROUND

Plaintiffs Patrick LaCres, Robert Lira and Matthew Lofton, residents
California, entered into Independent Qawtor Operating Agreements (ICOAs) wit
Defendant Knight Transportation Inc. Kflight”), an Arizona-based truckloac
transportation service compartp, work as truck drivers @ansporting goods for Knight.
They also entered into Tract Lease Agreements witBefendant Knight Truck and
Trailer Sales, LLC (“Knight TTS”), an Arizona companyrough which they leaseg
trucks from Knight TTS and then to Knight.

On March 3, 2014, Plairits brought a Complaint on helf of a putative class of

truck drivers in California state court, clamgi that Defendants illegally classified them

as independent contractors under the CalifolLabor Code. (Doc. 1-3 at 5-39, Clag
Action Compl.) In April 2014, Defendants m@ved the action to the United State
District Court for the Central District of Gfornia based on diveity jurisdiction under
the Class Action Fairness Act, 28 U.S.C. 84(@8l), because, accong to the Complaint
and Defendants’ calculations, Plaintiffs abdfendants are citizens of different statg
the putative class size is more than 100nimers, and the amount in controversy exces
$5 million. (Doc. 1, Notice oRemoval.) The District Court granted Plaintiffs’ Motion t
Remand, finding that Defendants had moet their burden to show the amount
controversy exceeded $hillion, but the Ninth Circuit Cort of Appeals reversed tha
decision, concluding Defendants had megirthburden and the District Court ha
jurisdiction over the matter. (Doc. 38.)

On May 28, 2015, District Judge Bermabhnted Defendants’ Motion to Transfe
Case to the District of Azona under 28 U.S.C. 8§ 140§(aased on the forum selectio
clause contained in the ICOAs and Leaseegments. (Doc. 60.) In so ruling, Judd
Bernal found that the forum Ieetion clause is not unreasta and that this lawsuit is
one “relating to the relationship creatby the [ICOASs]” as rquired by the ICOAS’

forum selection clause. (Doc. 60.)
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On January 22, 2016, Plaintiffs filede First Amended Guoplaint (FAC), the
operative pleading, before this Court on bEbé the putative class, raising 13 claim
pursuant to California law. (Doc. 102, FAC.) Plaintiffs’ claims consist of one claim
declaratory judgment under the Califorrde of Civil Procdure that Defendants
illegally classified Plaintiffs as indepdent contractors and that the settleme
agreements some putative class membeteresh into with D&ndants are invalid
(Count 1); ten claims under the Calilea Labor Code related to Defendant
compensation of Plaintiffs (Counts 2-11); aslaim for civil penalties under the Privat
Attorneys General Act (PAGA), part of ghCalifornia Labor Code, for classifying
Plaintiffs as independent contractors indted employees (Count 12); and one claim
unfair business practices under the CalifoBuesiness and Professions Code (Count 1
(FAC 11 136-275.) On February 29, 20IBefendants filed the present Motion t
Compel Arbitration, and after a limited discovery period, Plaintiffs filed their Amen
Response on Jul8, 2016.

II.  ANALYSIS

To resolve a motiomo compel arbitration under ¢hFAA, a district court must
determine (1) whether the parties entered mtoalid agreement to arbitrate, and (
whether the arbitration agreementcempasses the dispute at issudgescan, Inc. v.
Premier Diabetic Services, InB63 F.3d 1010, 1012 (9thrCR004). If the district court
finds that both elements ameet, the FAA requires the cauo enforce the arbitration
agreementd.

The ICOAs Plaintiffs enteteinto with Knight contairan Arbitration Agreement,

which provides as follows:

The parties agree that trdggreement is subject to the Federal Arbitration
Act (9 U.S.C. § 1et seg.and/or the Arizona Aitration Act (the “Act’?])_

for purposes of determining the liity and enforceabllity of this
arbitration provision and the Act’s pmagtlon of any contny provision of

state law which might otherwise remdée agreement unenforceable. The
parties agree that the Act shall be laggble and expressly intend that all
disputes or other matters arising under this Agreement (other than as
expressly excepted herein) including @ims or disputearising under or
relating to any state or federal lawstatutes] or regations including
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specifically 49 C.F.R. Pa876 shall be subject tolatration, under the Act,

without regard to any contrary law. ..‘[J]f a dispute arises out of or related

to this Agreement or the breach oisttAgreement, the dispute shall be

referred to arbitration in accordanagh the National Rules for Resolution

of Commercial Disputes (including Medion and Arbitration Rules) of the

émlenc;an Arbitration Associain (“AAA”) (“Commercial Dispute
ules”).

(Doc. 111-2, ICOA 1 28.)

A. Delegation Provision

Among the many arguments raised by the parties for and against arbitrati
Plaintiffs’ claims, Defendants raise the threlshissue of whether the ICOAS’ Arbitratior
Agreement contains a valid, enforceable ddlegaclause providinghat any question as
to the arbitrability of Plaintiffsclaims must be resolved k@an arbitrator. (Mot. at 11-13;
Reply at 14-16.) In a contract, the parties @gree to delegate to an arbitrator a
guestion as to the enforceabiliof an arbitration agreemgrand thus the question o
arbitrability itself canbe arbitratedRent-A-Center, West, Inc. v. Jacksé661 U.S. 63,

68-69 (2010) (“The delegatioprovision is an agreement tarbitrate threshold issues$

concerning the arbitration agreement. Weveéhaecognized that parties can agree
arbitrate ‘gateway’ questions trbitrability,” such as whethehe parties have agreed t
arbitrate or whether their agreement covers a particular controversy.”) As a mat
contract law, delegation of arbitrability to anbitrator must be clear and unmistakab
First Options of Chicago, Inc. v. Kapla®14 U.S. 938944 (1995);AT&T Techs. v.
Commc’ns Workers of Amd75 U.S. 643, 649 (198a@yYjomot v. Mastrp652 F.3d 982,
988 (9th Cir. 2011).

Here, the Arbitration Agreement delegates/ dispute that “ases out of” or is
“related to” the ICOA to arbitration iaccordance with the AAA’s Commercial Disput
Rules. (ICOA 1 28.) In his Order interpretingettCOAS’ forum seleton clause in this

case, District Judge Bernal pointed out thratating to” language has a broader rea

than “arising out of” language. (Doc. 60 at With regard to the delegation clause, either

language encompasses a dispute over tharcmability of the Arlitration Agreement,
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which is contained in the ICOAs, and thagarly and unmistakably delegates such
dispute to arbitration under the AAA’s Rules.

Moreover, the Ninth Circuit has explly held that “incorporation of the AAA
rules [in an arbitration agreement] cong#tl clear and unmistakle evidence that
contracting parties agreed to arbitratitrability.” Brennan v. Opus Bank’96 F.3d
1125, 1130 (9th Cir. 20)5This is in part because tAé\A rules include a provision that
the “arbitrator shall have thgower to rule on his or he&wn jurisdiction, including any
objections with respect to the . . .liddy of the arbitration agreementld. While
Brennan addressed an agreement executed betWsaphisticated” parties, the cour
stated that its holding “shoulibt be interpreted to require that the contracting parties
sophisticated or that the contract benwugoercial’ before a court may conclude th
incorporation of the AAA rles constitutes ‘clear and nnistakable’ evidence of the
parties’ intent.”ld.; see also Zenelaj v. Handybook, |82 F. Supp. 3@68, 974 (N.D.

Cal. 2015) (“[R]egardless of ¢lir sophistication, the Courtrils that the Parties in this

case clearly and unmaitably delegated the question arbitrability to the arbitrator
when they expressly incorporatedethAA Rules into teir Agreement.”);Cayenne
Med., Inc. v. MedShape, IndNo. 2:14-CV-0451-HRH, 201%VL 5363717, at *4 (D.
Ariz. Sept. 15, 2015).

Plaintiffs challenge the enforceabiligf the ICOAs’ delegation clause on twg
grounds: (1) the Arbitration Agreement contains anti-g&tien language, and (2) thg

delegation clause was not a clear and urakiile agreement to arbitrate arbitrabilit

(Resp. at 15-16.) In suppodf their first argument, Plaintiffs cite a portion of the

Arbitration Agreement that sinhp provides that the arbitrator shall apply Arizona f
federal law except when determining the vficand enforceabilityof the Arbitration
Agreement, which the FAA shall govern. (Resp. at 15-16.) No largueaitpis provision
opposes the delegation of drability to the arbitrator.

Plaintiffs also contend &t the Lease Agreement comisia “sweeping clause that

requires all claims be brought exclusivaly a judicial forum in Arizona,” which

be




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

contradicts the specific language in the ICO#egating disputes related to the ICOA
an arbitrator. (Resp. at 16.) The Court disagr with Plaintiffs tat a judicial forum

clause in the Lease Agreemt somehow abrogates theb#ration Agreement in the
ICOA, a separate agreement. Even if the Cauare to consider the clauses together,
Plaintiffs urge, the “conflicts are artificial.Mohamed v. UbeiTechs., InG. No. 15-

16178, 2016 WL 465140%t *4 (9th Cir. Sep. 7, 2016). As Mohamedthe Arbitration

Agreement here contains thendition “other than as expregsxcepted herein,” and the
Agreement explicitly excludesaims for injunctive relief fronarbitration. (ICOA { 28.)
The Arbitration Agreement thus does not cadict the judicial forum clause, which
applies to claims not subject &obitration. Furthermore, as tiMohamedcourt noted

(applying California law), the parties may neednvoke a court’s jusdiction to resolve
other disputes that may arise outside thetexd of even a broadly written arbitratio
agreement. 2016 W#651409, at *4.

Plaintiffs’ second argument against entanent of the delegation clause is th
the determination of whether the parties dieand unmistakably tended to arbitrate
arbitrability must be made in light of Plaifis’ lack of sophisticabn. (Resp. at 16.) As
noted above, iBrennan the Ninth Circuit made an effanbt to limit its holding to cases
in which the agreements weexecuted by sophisticated parties. And the delegal
clause here, in addition to incorporatittte AAA rules, explicitly provides that any
dispute related to the ICOA, which includdéee Arbitration Agreement, is subject t
arbitration. The delegation prision was thus clear and unmistakable with regard to
intent of the parties—even if unsophtstied—to arbitrate the enforceability of th
Arbitration AgreementSee ZenelaB2 F. Supp. 3d at 97€ayenne Med., Inc2015 WL
5363717, at *4.

B. Unconscionability

Plaintiffs did not raiseany other arguments directespecifically at opposing
enforcement of the ICOASs’ delegation prowisi Applying Plaintiffs’ argument that the

parties’ agreement to arbitrate as é&ole was procedurallyand substantively
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unconscionable to enforcenmewnf the delegation provisn, (Resp. at 18-19), thg
argument fails. With regard to procedumahconscionability, t& evidence does nof
support a conclusion that Plaintiffs were ainfy surprised by the delegation provision.
See Maxwell v. Fidelity Fin. Sery®07 P.2d 51, 57-58 (AriZ995). Plaintiffs had an
opportunity to review the Artration Agreement, which is sapart and labelled in bold
print in its own section of the ICOA and camts an additional atement in bold print
that the parties waive the rigtat object to arbitration undé¢he Agreement. (ICOA 1 28.
This does not rise to the level of procedural unconscionabldgg. Duenas v. Life Carg
Ctrs. of Am., InG.336 P.3d 763, 768-69 (Ariz. 2014).

The grounds upon which Plaintiffask the Court to find substantivg

U

unconscionability of the Arbitration Agreemetio not apply with sfficient force to the
delegation provision.SeeResp. at 19.) To the gnt that Plaintiffs request the Court’

UJ

invalidation of the Arbitratia Agreement through the effective vindication doctrine

because the terms of arbit@ati—including limiting potential dmtrators to &orneys with

1”4

ten years of experience in commercial lawgquiring arbitration in Arizona, and fee

splitting—operate to prevent thefrom pursuing their statutpremedies, (Resp. at 19),

the Court does not find the terms of arbitration rise to the requisite oppressivé&Staagl.

Mohamed 2016 WL 4651409, at *Duenas 336 P.3d at 769-70. Under the terms of the

Arbitration Agreement, uporPlaintiffs’ showing of “sibstantial hardship” to the

arbitrator, Defendants must pay the arhitra fees. (ICOA | 28.) The Court therefore

declines to invalidate the delegatiomyision on unconsonability grounds.
C. Waiver

Plaintiffs also argue that Defendantsnstructively waived their right to seel

L)

arbitration by engaging in litigation overetlproper judicial forunfor two years instead

of moving to compel arbitration immediatelypon Plaintiffs’ filing of this lawsuit in

—+

California state court. (Resp. at 19-20.) “Waieéa contractual right to arbitration is ng

favored,” and a party seekirtig demonstrate waiver mushow “(1) knowledge of an

[®N

existing right to compel arbitration; (2) acinconsistent with that existing right; an
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(3) prejudice to the party opposing arditma resulting from such inconsistent acts
Fisher v. A.G. Becker Paribas In@91 F.2d 691, 694 (9th Cir. 1986).

Defendants were entitled to seek enforeetmof the choice of forum provision
agreed to by Plaintiffs inthe ICOAs, and Defendants’ procedural motion practice|in
doing so was not inconsistemtith their right to seek artsation. As for Plaintiffs’
contention that they were prejudiced hgving to commit “significant resources tp
litigating this case in the judigi forum,” (Resp. at 20), irkisher, a case cited by
Plaintiffs, the Ninth Circuit noted that “[a]ngxtra expense incurred as a result of [the
plaintiffs’] deliberate choice of an improp&rum, in contraventin of their contract,
cannot be charged to [the defendanij.’at 698. Plaintiffs hav@ot met their burden to
demonstrate that Defendants waiveelithight to seek arbitration.

D. Enforcement of Delegation Provision

Though not briefed by the parties,ampa finding that the parties clearly and
unmistakably intended tdelegate the question of arbitilely to an arbitrator, courts
examine whether the movingmpds assertion of arbitrability is “wholly groundlessSée
Zenalaj 82 F. Supp. 3d at 975 (citifQualcomm Inc. v. Nokia Corp466 F.3d 1366,
1371 (Fed. Cir. 2006))n doing so, a counnay “prevent a party from ‘asserting any
claim, no matter how divorced from the pastiagreement, to force an arbitration.Id.
(quotingQualcomm 466 F.3d at 1373 n.5).

Here, Defendants’ assertion that Pldisticlaims in this lawsuit are at least
related to the ICOAs is navholly groundless. Indeed, 8irict Judge Bernal already
concluded that Plaintiffs’ clais are related to the ICOAs the context of interpreting
the forum selection clause, noting that Ri&im allege “they weremisclassified as a
result of the relationship they created by sigrthe ICOA.” (Doc. 60 at 7-8.) While it is
not clear if Defendants will prevail in demaraging that Plaintiffs’ claims under the
California Labor Code fall within thescope of the Arbitration Agreemerdee e.g,
Narayan v. EGL, In¢.616 F.3d 895, 899, 904 (9th Cir. 2010), Defendants’ argument i
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not wholly groundless. The Court will thumnforce the delegatn provision in the
Arbitration Agreement.
Significant issues regardjnthe arbitrability of Plaintf’ claims remain, as the

parties have thoroughly lefied, including whéter Plaintiffs are exempted unde

Section 1 of the FAA as either employemsparties to employment contracts, whether

the Arbitration Agreement antains an invalid class-#on waiver clause, whethef
Plaintiffs’ claims fall within the scope ahe Arbitration Agrement, and whether the
Arbitration Agreement as a whole is uncaonsable. But under Mith Circuit precedent,
the Court must give effect to the delegatiprovision and compedrbitration of the
guestion of the arbitrability dPlaintiffs’ claims,including resolutiorof these remaining
issues. The arbitrator will havulie power to dermine the validity ofthe Arbitration

Agreement as applied to Plaintiffs’ claims pursuant to the AAA rules.

IT IS THEREFORE ORDRED granting Defendants’ Motion to Compe
Arbitration and Stay Action (Bc. 111) and compelling arbitran of the arbitrability of
Plaintiffs’ claims.

IT IS FURTHER ORDERED staying ¢ise proceedings pending a decision
arbitrability by the arbitrator. Theagties shall file a joint statugport within one week of
the arbitrator’s decision on attability or by January 62017, whichever is sooner.

Dated this 22nd day of September, 2016.

N\

Hongrable n J. Tuchi
Uni Stat®s District Jge
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