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5
6 IN THE UNITED STATESDISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9|| Robert M. Lane, No. CV-15-01119-PHX-ESW
10 Plaintiff, ORDER
11| v.
12| Lucas E. Buckley, et al.,
13 Defendants.
14
15 Pending before the Court are the fubyiefed Motion to Transfer, or in the
16|| Alternative, Motion to Dismiss (Doc. 7) ahéne Defendants’ Motion to Transfer, or in
17| the Alternative, Motion to Dismiss (Do®). Because this Court lacks personal
18|l jurisdiction over all Defendants, the Motiots Transfer (Doc. 7 and Doc. 9) will be
19| granted pursuant to 28 U.S.€.1631. The Court will tresfer the case to the United
20|l States District Court for the District of Wyoming.
21 Procedural History and Factual Background
22 Plaintiff is a citizen ofNevada (Doc. 1-1 at 5). &htiff filed a pro se First
23| Amended Complaint in Marapa County Superior Coudn May 11, 2015, alleging
24| Breach of Fiduciary Duty, Fraud and Misreggatation, Legal Mahactice, Conspiracy
25| to Commit a Fraudulent Scheme, Rescissind Restitution, Fraudulent Transfers, and
26! Breach of Contract Enforcedy Third Party Beneficiary. (Doc. 1-1 at 2-27). No
27|l Defendant is a citizen of Arana. (Doc. 1-1 at 5-7). By timely Notice of Removal filed
28| June 17, 2015 pursuant to PBS.C. § 1446(b), the case was removed to U.S. District
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Court for the District of Arizona. (Doc. 1)All Defendants havéeen served. (Doc 1
and Doc. 6). All Defendants except Defant DFWU, LLC have filed a responsiv

D

pleading

The District Court has original subjematter jurisdiction as Plaintiff seeks
damages in excess of $75,000, anerehis diversity of citizenshipSee28 U.S.C.A. §
1332(a)(1). However, movind@efendants request thatethcase be transferred tp
Wyoming because Arizona laglpersonal jurisdiction over all appearing Defendants.

The case itself arises from a February 2613 settlement reached as part of
Plaintiff's Chapter 7 bankruptcy proceedihgld in the United States Bankruptcy Court
for the District of Wyoming. The bankrugyt trustee identified two trusts and a limited
liability corporation wholly owed by one of the trustas property of Plaintiff's

bankruptcy estate. Assets of the truatsre turned over to the bankruptcy trust

U
D

pursuant to a settlement agreement reached, which Plaintiff references as the Turn O

Agreement. Plaintiff has filed his First Amged Complaint alleginthat the trust assets
should not have been turnedeovo the bankruptcy trustee.

Of significance to a determination of thending motions is the fact that none of
the parties are citizens of Arizona. buddition, none of the alleged settlemept
transactions giving rise to the First Anged Complaint occurred in Arizona. Nor wele

the Chapter 7 bankruptcy proceedings heldAnzona. In fact, none of the acts @

=

omissions set forth in the First Amended Conmlallegedly giving rse to the Plaintiff's
claims occurred in Arizona. €honly reason Plaintiff haddd in Arizona appears to be
because the two trusts which are not nametigsato the action we allegedly domiciled
in Arizona.

Discussion

Pursuant to 28 U.S.C. § 1631, the Distficturt can transfer a civil case initiated

! Defendant DFWU, LLC is allged to be a sham defendant or fraudulently joined.
SeeNotice of Removal (Doc. 1 at 3). Plaihfiled an Acceptance and Waiver of Servige
as manager for Defendant DFWU, LLC (Doc. &t27-8), and Plaintiff states in the First
Amended Complaint that Plaintiff is naisserting a claim against Defendant DFWU
LLC. (Doc. 1-1 at 6-7). DWFU, LLC ia Delaware Limited Liability Corporatiorid.
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in one district to another ifthree conditions are met: )(ithe transferring court lacks
jurisdiction; (2) the receiving court couldave exercised jurisdiction at the time the
action was filed; and (3) the transferin the interests of justiceSee Kolek v. EngeB869
F.2d 1281, 1284 {9Cir. 1989).

The burden of proof for establishipgrisdiction lies with the Plaintiff. Cubbage
v. Merchent 744 F.2d 665, 667 {9Cir. 1984), cert denied, 470 U.S. 1005 (1985). The
Court finds, assuming as true all the matefiagkual allegations set forth in Plaintiff'g
First Amended Complaint and dondationally sound facts sébrth by affidavit, that
Plaintiff has failed to meet his burden obpf regarding personal jurisdiction over the
Defendants in Arizona.

The Court may exercise jsdiction over a defendant in Arizona if the defendant
is personally present iarizona or if the defendant haminimum contacts” with Arizona
such that asserting jurisdiction satisfigge process and “does not offend traditional
notions of fair play ad substantial justice.Int’| Shoe Co. v. Washingtp826 U.S. 310,
316-318 (1945). The Court fisdhs to each appearing Defenidthat Plaintiff has failed
to prove minimum contacts with ArizonaNor are any of the Dendants physically
present in Arizona. The actions, omissions] &ransactions giving rise to the lawsujit
allegedly occurred in WyomingPlaintiff’'s claims arise frm the Turn OveAgreement,
which was entered into in V@ying as part of a U.S. Beruptcy Court ppceeding and
was approved by the Wyomirgankruptcy Court. The Dendants never purposefully

availed themselves of the privilege of conducting activity in Arizona such that they

should “reasonably anticipate” ibg brought into court here.See Burger King v.
Rudzewicz471 U.S. 462, 474 (1985) (citiyorld-Wide Volkswagen Corp. v. Woodso
444 U.S. 286, 295 (199). Plaintiff's causes of actiodo not arise out of any of the

>

Defendants’ alleged Arizona related activitieslsthat Defendants are subject to specifi
jurisdiction. See Doe v. Unocal Cor@48 F.3d 915, 923 {oCir. 2001). An exercise of

specific jurisdiction by Arizoa would not be reasonableld. Nor are any of the

c

Defendants’ activities in Arizonso “substantial, continuous and systemic” that the Cqurt
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could conclude the Defendants are subjegeioeral jurisdiction on matters unrelated o
Defendants’ contacts with Arizon&ee Doe v. Unocal48 F.3d at 923 (citingerkins v.
Benquet Consolidated Mining C841 U.S. 437-446 (1952)).

The Court further finds that the Wyaomg District Court could have exercised

jurisdiction at the time the case was filedDefendants Lucas E. Buckley; Dray

Dyekman, Reed & Healey, P.C.; Gregory@/ekman; Hathaway and Kunz, P.C.; and

Scott Meier, CPA, are all citizens of Wyominblone of the Deferahts share citizenshig

174

with the Plaintiff. Defendats Colleen Lane, Matthew ha, and Patricia Lane are

citizens of Connecticut, lllinois, and SouthrGlina, respectively. Therefore, Wyoming

\\ 4

has subject matter jurisdiction based on diversitgitizenship. 28J.S.C.A. § 1332. In
addition, a substantial part of the actsamnissions giving rise tdPlaintiff's claims
occurred in Wyomingld.

Finally, the Court concludes that transfethes than dismissais in the interests
of justice. The Court notabat the Plaintiff appears pse. To dismiss the case and
require Plaintiff to re-file could prejudice d@tiff. Dismissal isalso time-consuming,
expensive, and causes unnecessary delagugrhPlaintiff prefers to proceed in Arizonga
for the reasons set forth in his briefing, theu@dinds that the interests of justice require
the case to proceed in Wyomindsee Goldlawr, Inc. v. Heimar8369 U.S. 463, 467
(1962);Cruz-Aguilera v. .N.S245 F.3d 1070, 1074(<Cir. 2001).

Conclusion

IT IS ORDERED granting in part Motion to Trafer, or in the Alternative,
Motion to Dismiss (Doc. 7). TMotion to Transfer is grardethe alternative Motion to
Dismiss is denied.

IT IS FURTHER ORDERED granting in part Lane Defendants’ Motion tp
Transfer, or in the Alternate; Motion to Dismiss (Doc. 9).The Motion to Transfer is
granted; the alternative Mon to Dismiss is denied.

IT IS ORDERED transferring this case to the UISistrict Court for the District
of Wyoming.
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Because this Court finds that it hasjoosdiction over théDefendants, the Court
takes no action on the followingiotions pending in the oa&xs Plaintiff's Emergency
Motion to Approve Preliminaryinjunction to Preserve &htiff's Pension and IRA
Monies (Doc. 27); Defendants’ Motion textend Deadline to Respd to Plaintiff's
Motion for Preliminary Injunction (Doc. 30).ane Defendants’ Notice of Joinder i
Motion to Extend Dedthe to Respond to Rintiff’'s Motion for Preliminary Injunction
(Doc. 33); and Plaintiff's Mtion for Default Judgment aget Defendants Colleen Lang
and Patricia Lane to ApprevPreliminary Injunction to fleserve Plaintiff’'s Pension ang
IRA Monies (Doc. 32).

Dated this 3rd dagf September, 2015.

Honorable Egen S. Willett
United States Mgistrate Jude

D




