Flake et al v. Arpaif et al
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Austin Flake and Logan Flake, husband anNo. CV-15-01132-PHX-NVW

wife,
ORDER
Plaintiffs,

V.

Joseph Michael Arpaio, in his officia
capacity as Sheriff dhe Maricopa County
Sheriff's Office, and in his persona
capacity along with his wife Ava J. Arpaia;
Maricopa County, a political subdivision @
the State or Arizona; Marie Trombi, in he
personal capacity,

= —h-

Defendants.

Before the Court is Plaintiffs’ Men for a New Trial (Doc. 247) and
Memorandum in Support (Do254), the Response, and tReply. The Motion will be
denied.

l. BACKGROUND

A.  TheAction Through Summary Judgment
Jesse and MalLeisa Hughes (the “Hugh@sesi a dog kennel business. In Ju

2014, Austin Flake and LogaBrown (collectively, the‘Flakes”) were helping the
Hugheses, Logan’s parents, Wwgtching the dogs when the Hugheses went out of to
(Doc. 134 at 1-2.) “The first fivdays passed without incident.1d(at 2.) But at 5:30
a.m. on June 20, 2014, Austirent to check on the dogsdafound twenty-one of them

were either dead or seriously illld()

Doc. 279

he

wn.
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Deputies from the Maricopa County Sherif@dfice (the “Sheriff's Office”), then
headed by Sheriff Joseph Arpa“Arpaio”), came the next day to investigateld.)
Defendant Marie Trombi (“Trotm”), a deputy sheriff, was ghappointed investigator
(Id. at 4.) Althoughnitially referring to the incident aa “tragic accident,” on June 23
2014, the Sheriff's Offie issued a press release pramgisa full investigation into the
deaths of the dogs.Id at 2-3.) As part of the resultingvestigation, electrical enginee
George Hogge pwided the Sheriff's Offie with a report. I{. at 3-4.) “Hogge
concluded that the air conditimg system in the kennel wanadequate and improperly
configured’ for the room, but he also s#nd air conditioner operated all night.1d(at
4.)

Months later, on September 9, 2014,pai0 held a twenty-two minute pres
conference. Ifl.) He announced that he was meroending to the Maricopa County
Attorney’s Office (the “Count Attorney’s Office”) thatthe Flakes and Hugheses b
charged with twenty-one felony counts asigd misdemeanor counts of animal cruelt
(Id.) He was “very confident” the Sheriff'sffice had the propeevidence, adding, “I
always said it doesn’t meet the smell tesewlyou put 28 dogs i@ 9-by-12 room.” 1d.)

On October 10, 2014, the CayrAttorney’s Office wento a grand jury to obtain
an indictment of the Bkes and Hughesesld( Trombi testified tahe grand jury that
the electric records showdige air conditioning was omd working all night. Id. at 5.)
Hogge’s report, to which Trombi had accesscluded the kenrislair conditioning unit
was “inadequate and impropgrtonfigured” for the room, but it also concluded the
was “no evidence of any electrical or manltal failure of the [] system.”ld.) When
specifically asked by the grdnurors if the air conditiorewas on, Trombi said the
electrical records indicatatiwas on all night. 1¢.) The grand juryndicted the Flakes
on all counts. Later, during her depositiontlis case, Trombi said she believed tf
Flakes “did not purposefully or intentionaliarm any of the dogs and that they were 1

responsible for the kennel’s poor ventilationld. @t 6.)
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The Flakes filed a motion oDecember 2, 2014, to return the case to the grand
jury in light of Trombi's “materiaimisrepresentationsnd omissions.” I{l. at 5.) Three
weeks later, the Countytdrney’'s Office voluntarily dismissed the caseld.)( The
County Attorney ttd the press that “théheory of the case asitially presented to the
Grand Jury did not take intaccount the possibilityhat there were issues with an ajr
conditioning unit.” (d.) Dismissing the case, the Coustiforney said, was the result of
their “ethical and professional duty as pragecs to review information presented” and
to evaluate its impact on the caséd.)(

Arpaio then issued another press releaséd posted an onlineideo statement.
(Id.) He stated that he believed charges dWdnd re-filed becausaf facts uncovered in
the Sheriff's Office’s investigation.ld. at 5-6.) No such charges were filedild. at 6.)

The Flakes sued in this Court onndul9, 2015, naming Arpaio, Trombi, and
Maricopa County (the “Couy”) as Defendants. Id.) They claimed malicious
prosecution, defamation, false light invasiompatacy, and First Amendment retaliation.
(Id.) For various reasons noteeant here, the Court entedreummary judgment in favor
of Defendants on the defamation, false ljghmtd First Amendment retaliation claims.
(Id. at 21.)

The Flakes brought both state and febemalicious prosecution claims against

AY”4

Arpaio. (d. at 13.) The Court cohaled as a matter of lathat there was no probabilé
cause to believe the Flakésnowingly or intentionally subjected the dogs to crugl
neglect or abandonment,” asizona law required. I€. at 11-12 (internal quotation
marks omitted).) But the Flakeséso needed to prove malicin the federal context, that
meant intent to deprive the Flaked ‘@ specific constitutional right.” Id. at 13.) The
Flakes failed to carry that den. But Arizona law does nbave the constitutional right
requirement, and it was “readily inferable tapaio reached out tprosecute the Flakes
for the primary improper purpos# garnering publicity.” Id.) Finally, the Court also

noted that it was a triable ggteon whether Arpaio was entitlego qualified immunity.
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(Id. at 20-21.) Under Arizonawg the inquiry was whether “@paio knew or should have
known that he was acting in violation of ddished law or acted in reckless disregard
whether his activities wodl deprive another persoof their rights.” (d. (quoting

Chamberlain v. Mathis, 151 Ariz. 551, 558729 P.2d 905, 912 (88) (internal quotation

marks omitted).) The inquiry itherefore subjective. Bause a reasonable factfinde

could find Arpaio acted primarily to garnpublicity, the Court could not conclude h
was entitled to qualified immunity.ld. at 21.)

By contrast, the Flakes brought onlyfeleral law malicious prosecution clain
against Trombi. The Court dirst found that “a finderf fact could not reasonably
conclude that Trombi knew sheas conveying false informatiado the grand jury and to

prosecutors.” If. at 12.) The record showed, at shothat she misunderstood anim

cruelty law but not that sheffered a knowing falsehood.ld( at 9.) Further, there was

“no evidence that she actedr fthe specific purpose of dging the Flakes a federa

of

D

right.” (Id. at 12.) Finally, federal law carries an ‘“independent judgment

presumption”—that the prosecutor exercigadependent judgment in determining the
was probable cause, “absolgirfrom liability any law enfocement officers who may
have aided pre-indictment.”ld at 7.) To overcome the ggumption, the officer must
have exerted undue pressure, knowingiyovided misinformation, or conceale
exculpatory evidence. Id. at 8.) The Court found nevidence suggesting Tromb,
“exhibited an improper motive # interfered with the prosecutors’ decision. As a mat
of law, on the record here only Arpaioutd have exerted improper influence over tf
County Attorneys Office.” (Id. at 9.) Having already colutled summary judgment in
Trombi's favor was appropriate, the Coulitl not reach the question of her possib
gualified immunity.

Thus, only the state law malicious peostion claim against Arpaio (and th

County), with its attendant qualifiechmunity defense, remained for trial.
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B. TheTrial and Other Subsequent Events
At trial, the jury wasnstructed as follows:

Plaintiffs allege that Defendantsealiable for malicious prosecution. For

Defendants to be found liable for maliciqu®secution, Plaintiffs must prove by
preponderance of the evidence:

1. That the defendamitiated or took active part in the prosecution {
a criminal action against the plaintiff;

2. That the defendant acted for anary purpose other than to bring an

offender to justice;

3. That the criminal action warought without probable causand

4. That the plaintiff was daaged by the criminal action.

The defendant initiated diook active part in # prosecution if (1) his
desire to have the proadirgs initiated, expressed hgirection, request, or
pressure of any kind, was the determinfagtor in the prosecutor’s decision t
commence the prosecution or (2) he kmagly furnished false or materially
incomplete informatio to the prosecutor.

(Doc. 185 at 2-3.) The instructions furthepkined that the “defendant’s desire to ha
the proceedings initiated was not the detemngrfiactor in the prosecutor’s decision {
commence the prosecutiaf the defendant made full dntruthful disclosure of all
material and relevant facts known to hamd the prosecutor ma an independent
decision to prosecute.”Id, at 3.) “A decision to prosecute is not independent if {
prosecutor’s decision was influenced by théeddant’'s desire to have the proceedin
initiated for a purpose other than to bring affender to justicewhether or not the
prosecutor shared in the improper purposéd’) (

On December 15, 2017, theyueturned a general vectl for Defendants. (Doc.
187).

During the trial, the Courrvacated the portion of its order granting summa
judgment to Trombi. (Doc. 182.) Vacatingathpart of the order meant that the 4

U.S.C. § 1983 claim for maligus prosecution couldow proceed in a separate trial. Th

! The Court explained that this elemenisvedready satisfied as a matter of law.
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Flakes discovered, late in the first trialaghs prepared by the &fff's Office and the

County Attorney’s Offte that, they say, suggest Trombi was aware the air conditio

failed during the night. Therefore, it was fanger true that #re was no evidencs

Trombi misled the prosecutor the grand jury when she swore the air conditioning v

on all night. If she did so, the malice requient under federal\awould be satisfied.
The Flakes now move for a new trimainst Arpaio under Rule 59.

II. LEGAL STANDARD
Federal Rule of Civil Procedure 59 prosgithat the Court “ay, on motion, grant

a new trial on all or some of the issues—andrig party.” Fed. RCiv. P. 59(a)(1). If a

jury trial has concluded, th€ourt may grant request for amerial “for any reason for

which a new trial has heretofore been granteahiy action at law in federal court.” Fed.

R. Civ. P. 59(a)(1)(A).

As is clear, the Rule “does not speaifyounds on which a motion for a new trig
may be granted.’Zhang v. Am. Gem Seafoods, Inc., 339 F.3d 1020, 103®th Cir. 2003).
Instead, it contemplates “grounds that been historically recognizied.”“Historically
recognized grounds include, but are not limitedclaims that the vdict is against the
weight of the evidence, that the damages acesstve, or that, for other reasons, the tr
was not fair to the party movingMolski v. M.J. Cable, Inc., 481 F.3d 724, 729 (9th Cir
2007) (quotingMontgomery Ward & Co. v. Duncan, 311 U.S. 243, 251 (1940)) (interng
guotation marks omitted). Thus, the “trimuct may grant a new trial only if the verdig
Is contrary to the clear weigbf the evidence, is based upftse or perjurious evidence
or to prevent a miscaage of justice.” Id. at 729 (quotingPassatino v. Johnson &
Johnson Consumer Prods., 212 F.3d 493, 510.15 (9th Cir. 2000)).

2 The Flakes now ask the Court to viecthe portion of its Summary Judgmel
Order finding they failed toarry their burden in makingfaderal claim against Arpaio.
(Doc. 278 at 6 n.4) The jury verdict agditiee Flakes on the stataw claim, which has
the same elements, proves the fedelaim would havdailed at trial.

-6 -

ning

/as

al

!

—+

nt




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

1. ANALYIS
A. TheNew Evidencelslrrelevant asto Arpaio
Before turning to théVlolski bases for a new trial, is worth commenting on the

general futility of this Motio. Both parties appear tmisunderstand the Motion’s
purpose€. The Flakes will have #&ial against Trombi. Thatrial is not a new trial;
Trombi was not a defendant iretffirst trial. This Motion isabout whether to grant a ne\

trial against Arpaio under Rule 59.

There were four elements the Flakesdw to prove by preponderance against

Arpaio: (1) that he “initiated otook active part in the presution of a criminal action”
against them; (2) that he “acted for a prignpurpose other than taring an offender to
justice”; (3) that he brought the action withqurobable cause; and (4) that his actio
damaged the Flakes. The Court directed thetmufind element (3) was satisfied. Thu
the jury must have concluded the Flakes faitedarry their burden on at least one of t
other three elements. Because the genaradict returned forArpaio does not say
exactly what the jury thought about each element, the Court must analyze each.

As to element (1), initiating or prosdolwg a criminal action, a reasonable jurg
could have concluded the Fkdk did not carry #ir burden. Arpaio’s lengthy pres:
conferences and repeated personal involvenmetiite case do strongly suggest he w
involved in the prosetion. But if the jury was wonvinced on this element, whicl
Defendants contend is plausilite a number of reasons (DdZ75 at 7-8), the previously
undisclosed evidence has nothingdtowith whether Arpaiooiok part in the prosecutior

and is not a basis for a new trial.

As to element (4), that ¢hFlakes suffered damagelisyond reasonable denial.

There was a good deal of undisputed enmk about the distress and other damages

® The Motion and supporting Memoranddatus almost exclusively on Trombi
(Doc. 254 at 4-7.) Inexplicably, Defendargpend much of theResponse defending
Trombi. (Doc. 275 at 3-6, 14-16.) These arguments for the trial against Trombi. N
until their Reply do the Flakes discuss Aimpim any depth.(Doc. 278 at 6-9.)
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two suffered as a direct result of the prosiecu That element having been establish
as a matter of law, the new evidence could havéearing on whethdrpaio should be
brought into a new trial.

That leaves element (3), acting with agmse other than bringing an offender 1{
justice. The primary questioa whether the Flakes’ new eedce that Trombi allegedly
intentionally misled the grand jury could hasenvinced the jury #it Arpaio acted for a
purpose other than bringiramn offender to justice.

The answer must be no. The Coureatly explained in its summary judgme

order that a reasonable juror could concldapaio brought the case for an impropg

purpose. The Flakes made tlzaise at the first trial. Edence of Trombi’'s potential
wrongdoing, unmoored from furtheonnection to Arpaio, is not sufficient for a new tri
against Arpaio. It is not evidence laf ulterior motive, even ifrombi were doing it to
earn her boss’s favor.

In their Reply, the Flakes point out thatpaio was extensely involved in press
conferences and argue that his behavior at those conferences ngahdiing pictures
of the dead dogs, went beyolldw enforcement.” (Doc. & at 6-7.) They also notg
that Trombi “testified at trial that she repedly briefed Arpaiabout the investigation
....7 (d.at7.) As the Flakes coede, all of this evidence waresented to the jury a
the first trial. They @ier no connection between the new evidence and Arpaio.

Finally, the Flakes contend that Arpaiwosild be subject to vicarious liability fof

Trombi’s potentially violating the Flakes’ 6mstitutional rights if he acted with reckles

indifference to those constitutional rights.’ld.&t 7.) A supervisor may be liable for

subordinates’ unconstitutional tacif the supervisor engad in “culpable action or
inaction in the training, supervisioor, control of his subordinatesl’arez v. City of L.A.,
946 F.2d 630, 646 (9th Cir.1991). Theakds do not demonstrate that Arpaio kng

about the undisclosed/withhettharts. That new evidenceegonot suggest that Arpaid
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knew of or participated infrombi’'s alleged misconduct or that he was reckless

indifferent to Trombi'salleged misconduct.

B. TherelsNo Legal Basisto Grant a New Trial Against Arpaio
Under Molski, there are three bases for granting a new trial: (1) the verdicf

contrary to the clear weighdf the evidence,” (Pthe verdict “is based upon false g

=

perjurious evidence,” or (3) dne is a need to “preventraiscarriage of justice.” 481
F.3d at 729. Plaintiffs gue only for the first and thdrbasis. (Doc. 247 at 1-2.)
The Flakes argue that thery’s verdict was against the weight of the evidenge

because “the evidence at trial overwhelmirgipported Plaintiffs’ testimony that the a

=

conditioning unit cooling thelog room unexpectedly failedind “there was absolutely
no evidence whatsoever thaither Austin or Logan Flak intentionally or purposely
subjected the dogs to ‘cruel neglect’.” (D@47 at 1.) But there was other evidence that
other elements failed, so the verdict as a wloluld not have beamgainst the weight of
the evidence, a demanding standard.

The Flakes also argue therdiet is a miscarriage of justice because “Defendants
failed to produce two graphs”eated by the Sheriff's Officand the Countyttorney’s
Office. (Doc. 247 at 1.). The relevance akttaccording to the Flakes, is that it refute

14

s
“Trombi’s claim thatshe (or anyone, including Steingejthe prosecutor]) could have

reasonably believed” the electrical recost®wed the air conditioning was “working

fine all night.” (d. at 2.) In their supporting Memorandum, the Flakes say the graphs

impeach Trombi’s and Steinberg’s trial testimony. (Doc. 258, at-12.) Perhaps so
But the Flakes do not link their migcage-of-justice teory to Arpaio.
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IT IS THEREFORE ORDERED that Defdants’ Motion for a New Trial (Doc.
247) is denied.
Dated this 31st daof May, 2018.

vz

Neil V. Wake
Senior United States District Judge
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