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© 00 N o g b~ W N P

N N DD NN NNNDNRRRRERR R B RB R
W N O O N W NP O © 0N O 0 M W N P O

WO

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

Austin Flake and Logan Flake, husband andNo. CV-15-01132-PHX-NVW

wife,
Plaintiffs,
V.

Joseph Michael Arpajoin his official

capacity as Sheriff of the Maricopa County

Sheriff's Office, and in his personal
capacity along with his wife Ava J. Arpaiq;
Maricopa County, byand through the
Maricopa County Board of Supervisors
Denny Barney, Stev Chucri, Andy
Kunasek, Clint Hickman, and Steve
Gallardo, in their official capacities,

Defendants.

Defendant Sheriff Joseph Arpaio seeksptevent PlaintiffsAustin and Logan
Flake from disseminating copies of his depos in this matter. (Doc. 80.) For the

reasons that follow, the request for a protective order will be denied.

l. BACKGROUND

In June 2014, Austinral Logan Flake spent a weélouse-sitting for Logan’s

parents in Gilbert, Arizona. Their dutiecinded tending to a dokennel that Logan’s
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parents operated out of their home. One nitgpet air conditioning stem that cooled the
kennel failed, causing theogs to die from heat stroke.

Days later, Maricopa County Sheriff Aipaissued a press release describi
himself as “aggressive” on anainabuse and promising a fifunvestigation” in which
“no stone will go unturned.” (Doc. 91-1 af) 2The press release identified Austin af
Logan Flake by name and debenl their account of the imt@nt as “highly suspect.”
(Id. at 2-3.) Later that weelsheriff Arpaio issued anotheress release stating his plarn
to attend a vigil for the dogs.ld( at 5-6.) Weeks later, Shi&rArpaio issued another
press release describing his ongoing investgand mentioning that the Flakes “woul
not return detective phone calls” anéftrsed to answer any questionsld. @t 8-9.)

At the conclusion of his investigation, &fff Arpaio held a press conference an
publicly recommended that the Flakes be ghdrwith felony and nsdemeanor counts of
animal cruelty. I@. at 14-19.) In October 2014, tR®unty Attorney’s Office presented
the case to a grand jury, whigssued an indictment. IDecember 2014, however, th
County Attorney’s Office volutarily dismissed the case. §mte the dismissal, Sheriff
Arpaio issued another press release assueaders that the “case is far from over” ar
that “justice will be served.” Id. at 11.) He also issued videotaped message onling
stating that he “anticipate[s] the charges willrbdiled” and that “jusce will be done.”
(Doc. 91-4 at 2.

In June 2015, the FlakesesuiSheriff Arpaio for mali@us prosecution and relate
counts. (Doc. 1.) They claim that She#fpaio had no probable cause to recomme
criminal charges and thatelreason he did it was to garnpublicity and smear Logar
Flake’s father, Senator Jeff Flake. (Doc. 61.)

On June 20, 2016, the Flakes servadnotice scheduling Sheriff Arpaio’s

deposition for July 14. No pss coverage followed. Onlyudl, three days before the

deposition, the Flakes servad amended notice specifyititat the deposition would bg

videotaped. Substantial press and somiadia coverage immediately followed. Fq
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example, on July 1Zhe Arizona Republiteatured an online arte entitled “Did Arpaio
set up Sen. Jeff Flake’s son@reen Acre case?” (Doc. 91-44a) The article describes
the “heart of the question” ithis lawsuit as whether 8hff Arpaio’s investigators
“intentionally lied” to a grand jury or “siply did not know whatthey were talking
about.” (d. at 7.) The article also identifies tdate of Sheriff Arpaio’s deposition an(
states: “That's one deposition that voters — the people who regularly pay for Arg
screw-ups — should see as they cagrswhether to re-elect him.”Id; at 5.)

Sheriff Arpaio asked the Flakes to agree tootelease his deposition to the pres
The Flakes refused. Accordingly, the patmesented the Court with a “Joint Stateme
of Discovery Dispute Concerning Use andgtibution of Depositin Testimony.” (Doc.
80.) Essentially, Sheriff Arpaio seeks aftective order prohibiting the release of h
deposition to the press anther interested persohs.

The parties briefed the issue. SherifpAio’s brief invokes the Court’s power t(
issue protective orders under Federal Rule€Cnfil Procedure 26(c) and argues that
protective order here would noffend the First Amendmeior the public’'s common law
right to access judicial record¢Doc. 90.) The Flakes’ brigfrgues that theris no good
cause for a protective order and that puliterest in SheriffArpaio’'s deposition

outweighs any private harm disseminating it. (Doc. 9%.)

! In subsequent briefing, Sheriff Arpaiasked permission to file a separa
“Motion for Protective Order.” (Doc. 90 at 7.) No separate motion is necessary. S
motion would simply argue that “pretrial d@eery, unfiled with the Court, should not b
disseminated to third parties.ld() Sheriff Arpaio has alrely presented this position ir
briefing and oral argument. Aexplained below, this pd®n is unpersuasive in the
circumstances of this case.

2 The Flakes also opge the issuance of a protectiweler as to th deposition of
Detective Marie Trombi, one of 8hff Arpaio’s subordinates(Doc. 91 at 11.) As far as
the Court can tell, no suchdar has been requeste@eéDocs. 80, 90.) Thus, the Coui
addresses only the protectiveler sought by Sheriff Arpaio.
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At oral argument, the Court issued itcision in open court. This order

documents and explains that decision.

II. ANALYSIS
Under Rule 26(c), the Court “may, for goodise, issue an order to protect a paf

or person from annoyancembarrassment, oppression, wrdue burden oexpense.”
Fed. R. Civ. P. 26(c). Thisule “confers broad discretioon the trial court to decide
when a protective order is appropriate aricht degree of protection is requiredSeattle
Times Co. v. Rhinehad67 U.S. 20, 36 (1984).

The protective order soughete would prohibit the releagd a prominent public
official’'s deposition in a civil case. Tha&ind of prohibition rases issues of First
Amendment rights, the public’'s common lawghi to access judicial records, and tf
proper interpretation of the Federal Rules ofildProcedure. The parties conflate thes
issues, overlooking differences the applicable legal standards. The Court analy
each issue separately.

A. First Amendment
Prohibiting a litigant from publicizing dcovered information could conceivabl

infringe two First Amendment rights: (1) thiégant’s right to expess that information
and (2) the public’s righb access that information.

The Supreme Court addressed the dnits right of expression iBeattle Times
Co. v. Rhinehart“This case presents the issue wheth&rties to ciil litigation have a
First Amendment right to disseminate, in adsaof trial, informatn gained through the
pretrial discovery process.” 467 U.S. at 2Zhe Court held that a litigant’s right tc
publicize discovered information is not violated by a proteatirder that “is entered on :
showing of good cause as requitgdRule 26(c), isimited to the conteixof pretrial civil
discovery, and does not restrict the disseminabiothe informationf gained from other

sources.”ld. at 37. Here, the protective ordeught by Sheriff Arpaio would be limited
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to his pretrial depositionand would not restrict th Flakes from disseminating
information gained from other sources. Thwhether the protective order would violate
the Flakes’ right of expression turns onetlier Sheriff Arpaio has shown good cause
under Rule 26(c), which the Court addresses in Part 11.C below.

Strictly speaking, th&eattle Time$olding concernditigants’ rights to express
discovered information, not the public’s rigttt access it. Nevertheless, parts of the
opinion are relevant to detemmng the public’s right of acss, such as the observation
that pretrial discovery is not “a traditially public source ofinformation” and is
“conducted in private as a tber of modern practice.”ld. at 33. Thus, some circuit$
have interprete®eattle Timess limiting the public’'s FitsAmendment right to access
discovery. See, e.g.Anderson v. Cryovac, Inc805 F.2d 1, 6 (1st Cir. 1986)Seattle
Times has foreclosed any claim of an abselypublic right of access to discovery

materials.”).

~—+

The Ninth Circuit appears not to haeatirely foreclosed a First Amendmer
public right to access skiovered information, at leasttifat information is contained in
court records.San Jose Mercury News, Inc. v. Udst. Court--N. Dist. (San Jose)87
F.3d 1096, 1102 (9th Cir999) (“We leave for another gahe question of whether the

First Amendment also bestows on the publmrgjudgment right of access to civil cou

14
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records.”). But the parties dwot cite any Ninth Circuit @ endorsing this right, nor
does the Court know of anyThus, the protective ordersght by Sheriff Arpaio would
not violate a First Amendmeépublic right of access.

That conclusion does not end the nrat@nce the First Amendment is not the
only potential source of rights publish or access discovanaterial. Ninth Circuit case
law on this subject is groded not in the FitsAmendment, but in federal common lay
and the Federal Rules Civil Procedure.
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B. Common law
In Nixon v. Warner Communicationthe Supreme Court regoized the public’s

federal common law right “to inspect and cqmyblic records andocuments, including
judicial records and documents435 U.S. 589, 597 (1978)The right to inspect court
records is necessary for fedecalurts “to have a measuoé accountability and for the
public to have confidence in éhadministration of justice.” Ctr. for Auto Safety v.
Chrysler Grp., LLC 809 F.3d 1092, 1096 (9t@ir. 2016) (quotingUnited States v.
Amodeo 71 F.3d 1044, 1048d Cir. 1995)). In the Niht Circuit, this right creates a
“strong presumption” favoring public accessctmurt documents, which can be overcon
upon a showing of a “congling reason” to seal the document at isskae at 1096-97.

The common law right of acsse does not apply to unfdediscovery, however.
Only when “discoverethformation is filed with the aart” do “the public policy reasons
behind a presummn of access to judicial documeifjgdicial accountability, education
about the judicial process etc.) applyFbltz v. State Farm Mut. Auto. Ins. C831 F.3d
1122, 1134 (9th Cir2003). Here, Sheriff Arpaio’deposition testimony has not bee
filed with the Court. Thus, the protectieeder sought would notiolate the public’s
common law right of access to court documents.

C. Federal Rules of Civil Procedure
The Ninth Circuit interprets thFederal Rules of Civil Procedure as establishin

presumption of public access dtscovered information: “Enerally, the public can gain
access to litigation documengnd information produced dog discovery unless the
party opposing disclosure shewgood cause’ why a protecéivorder is necessary.’
Phillips ex rel. Estates dByrd v. Gen. Motors Corp.307 F.3d 1206, 210 (9th Cir.
2002). This presumptiof public access is “sepaeatand independent” from thg
“federal common law right of access toiaflormation filed with the court.”ld. at 1212.

The justification for this presumption shaky with respect to discovery that hg

not been filed in court. ENinth Circuit adopt@ the presumption in 1999, declaring:

S
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“It is well-established that the fruits of pretridiscovery are, in the absence of a co
order to the contrary, psumptively public.”San Josgl87 F.3d at 1103The court cited
three cases in support tfis presumption: (1¢itizens First NationaBank v. Cincinnati
Insurance Cq.178 F.3d 943 (7th Cir. 1999); (Public Citizen v. Liggett Group, Inc.
858 F.2d 775 (1st €i1988); and (3)n re Agent Orange Fduct Liability Litigation
821 F.2d 139 (2d Cir. 1987). &lrourt also noted that Rud(c) requires a showing of
“good cause” for protective orders.
As the Seventh Circuit has pointed aie cases cited by the Ninth Circuit wer
based on the pre-2000 Federal Rules ofil(tvocedure, which geerally required all
discovery materials to be filed withe court unless ordered otherwidgond v. Utreras
585 F.3d 1061, 107517 Cir. 2009) (citing prior versioaf Rule 5(d)). Because the pre
2000 Rules evinced reference of making discovered information public, some co
concluded that the Rules “implied the existeata public right to access discovery eve
if the discovery was not filed with the courtid. at 1075-76. Buin 2000, the Rules
took the opposite tack, requirirtgat discovered informationot be filed with the court

until used in the court pceeding or until the court orders otherwidd. at 1076 (citing

irt
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current version of Rule 5(d)). Based on thie change, the Seventh Circuit deemed the

pre-2000 cases unpersuasive andcluded that “nothing iRule 26(c)—either standing
alone or when read in camction with the current vemn of Rule 5(d)—confers
substantive rights upon third parties sagkaccess to the fruits of discoveryld. A
prominent treatise agrees thidue rule change “weakenemtguments that there is :
presumptive public right of aess” to discovery not used jadicial proceedings. 8A
Charles A. Wright, Atiur R. Miller, et al.Federal Practice & Procedurg§ 2042 (3d ed.,
Apr. 2016 update).

The Ninth Circuit has not squarely adsked whether the 2000 amendments to
Rules affect the Rule-based presumptiorpoblic access to discovery. However, th

Ninth Circuit appears to have applidds presumption ircases after 200@,g, Phillips,

the
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307 F.3d at 1210, including a case wherediseovery material at issue had not be
filed with the court,seeFoltz, 331 F.3d at 1130-31. Thualthough the presumptior
rests on uncertain legal footing, it is mtgéar whether this @rt may abandon it.
Fortunately that question is academic hehether or not & public enjoys a
presumption of access to StieArpaio’s deposition, the puis’s legitimate interest in
the deposition justifies its lease for two reasons. Firdhe deposition pertains td

allegedly illegal conduct of a public official the exercise of his official duties. There

“a strong public interest in free access discovery documents where the litigation

involve[s] ‘elected officialsand the performance of theirggrnmental responsibilities.™
Condit v. Dunng225 F.R.D. 113, 117S.D.N.Y. 2004) (quoting-laherty v. Seroussi
209 F.R.D. 295, 300 (N.D.N.Y2001)). Second, dnmore importantly, Sheriff Arpaio
invited media attention in this matter by egpedly publicizing his investigation of thg
Flakes and publicly recommending felonyadlpes against them. He issued pre

releases, held a press confeesnand posted a video onlin&o allow Sheriff Arpaio to

engage the media only on his terms wouldctian an impermissible double standar(.

Having heard Sheriff Arpaio’®arlier account of hisnvestigation and recommende
charges, the public has an interest in imgahis current account, under oath and cro
examination, now that the investigation afthrges have been called into questiQi.
Condit 225 F.R.D. at 114-15, 8319 (declining tgrohibit dissemination of videotape(
deposition where deponergublicly accused opposing counsel of bullying duriy
depositiony’

In the specific circumstances of this eashe public interest in disseminatio
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outweighs countervailing privataterests in a protective order. Sheriff Arpaio argues

that it would be unfair to publicize his degas without also publicizing the Flakes

3 Although the Court does not addresgd@éve Trombi's deposition, the public’s
interest in her deposition before trial is comparatively weak.
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depositions. But he does nmientify any legitimate publianterest in the Flakes’
depositions, and in any event the Flakes hataequested a blanket protective order.
At oral argument, Sheriff Arpaio alsargued that publication of his deposition
might cause this case to be étliin the media.” He has a pti The day after the Flake$
announced that the plesition would bevideotaped, an article ithe Arizona Republic

entitled “Did Arpaio set up Serleff Flake’s son in Green Az case?” described thig

lawsuit in terms unfavorable to Sheriff Aipareferred to the Sheriff's regular “screw
ups,” and urged voters to watthe deposition imnticipation of thaupcoming election.

(Doc. 91-4 at 4-7.) Thus, there is a pbiisy that the media may sensationalize the

D

deposition. This risk is moracute with respect to videodtage, since videos “can bg
cut and spliced and used asusd-bites’ on the ening news or sports shows, or even
worse, on ‘celebrity gesip’ talk shows.” Stern v. Coshy529 F. Supp. 2d 417, 422
(S.D.N.Y. 2007) (citation omittgd Indeed, courts sometimeslease only the transcript
of a public official's depositionnot the accompanying videoSeeUnited States v.
McDougal 940 F. Supp. 224228 (E.D. Ark. 1996) (releagy transcript of President
Clinton’s deposition but not videagff'd, 92 F.3d 70Jand 103 F.3d 651 (8th Cir. 1996)
Jones v. Clintonl2 F. Supp. 2d 931, 93E.D. Ark. 1998) (same).

However, Sheriff Arpaio’s fear of “tridby media” is newfound. It did not stop
him from repeatedly thrustg into the media himself, his investigation, and his
recommendation of charges against the Flalkasen after the charges were dropped, he
posted a video online predictingatithe charges would be re-filed. (Doc. 91-4 at 2.) He
thereby forfeited any substantial claim to pgy regarding the rest of his own account of
the investigation and charges. “While sdubites are a recognize&chilles heel of
videotaped depositions, the fact that thedimanay edit a tape that may or may not be
released by the parties does not warrantprotective order barring all publig

dissemination of the videotape in this caseCondit 225 F.R.D. at 118 (citations
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omitted). Accordingly, Sheriff Arpaio hasot shown good cause for a protective ord

under Rule 26(c).

IT IS THEREFORE ORDEREDhat Sheriff Arpaio’s request for a protectiv

order (Doc. 80) is denied.
Dated this 2nd dagf August, 2016.
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