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C et al v. First Solar Incorporated et al Doc.|22
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Maverick Fund, L.D.C.; Maverick Fund No. CV15-1156-PHX-DGC
USA, Ltd.; Maverick Fund II, Ltd.,
Maverick Neutral Fund, Ltd.; Maverick ORDER
Neutral Levered Fund, Ltd.; Maverick Long
Fund, Ltd.; and Maverick Long Enhanced
Fund, Ltd.,

Plaintiff,
V.
First Solar, Inc.; Michael J. Ahern; Robert
J. Gillette; Mark R. Widmar; Jens
Meyerhoff; James Zhu; Bruce Sohn; and
David Eaglesham

Defendats.

Maverick Fund, L.D.C., Maverick FuntSA, Ltd., Maverick Fund II, Ltd.,
Maverick Neutral, Ltd., Mawick Neutral Levered Fund,td., Maverick Long Fund,
Ltd., and Maverick Long Enhanced Fund, L{tMaverick” or “Plantiffs”) sued First
Solar, Inc., Michael Ahearn,d®ert J. Gillette, Mark RWidmar, Jens Meyerhoff, James
Zhu, Bruce Sohn, and David Eaglesham (obNely “Defendants”) for violations of
federal and state securities laws, common fleamd, and negligent miiepresentation.
Doc. 1. Defendants move to dismiss undeleR{b) and 12(b)(6), and under the Private
Securities Litigation Reform Act, 15 U.S.€.78u et. seq. (“PSLRA"). Doc. 17. Thq

1%

motions are fully briefedand oral argument will not aid the Court’s decisiddeeFed.
R. Civ. P. 78(b); LRCiv 7.2(f); Docs. 17, 2P1. For the reasons that follow, the Court

will grant Defendants’ motion ipart, and deny in part.
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l. Background.

The Court accepts Plaintiff's factual all¢igas as true for pposes of this motion
to dismiss. Ashcroft v. Igbal 556 U.S. 662, 678 (2009)This case has been stayg
pending an interlocutory appeal to the Ni@ircuit that took morghan two years to
resolve. As a result, allegations in thengaint are a bit datedhut nonetheless appea
to be relevant to the clas asserted in this case.

A. The Parties.

Plaintiffs are private investment fumnananaged by non-party Maverick Capitg

Ltd. Doc. 1 § 14. Defendants are First $dliac. and individuals who served managir

d

=

1,

g

roles for First Solar over the last ten yeafarst Solar designs and manufactures solar

panel modules. Doc.1 17. Defend&ftearn founded First Solar and serves

chairman of the board of director$d. § 18. Defendant Gilletteerved as First Solar’s
CEO until his resignatioon October 25, 2011Id. § 19. Defendant Widmar served 4
First Solar’s chief financial officer (“CFQfrom April 2011 through the “remainder o

the relevant period into 2012[8. 9 20. Defendant Meyerfiocserved as First Solar’s

CFO until December 2010 and as presidanthe utility systems business group unti

August 17, 20111d. § 21. Defendant Zhu servedths interim CFO from June 2007 t¢
October 2009 and then as First Solar'setlaccounting officer until January 2012d.
1 22. Defendant Sohn wagd$tiSolar’'s president of oprons until April 30, 2011.1d.
1 23. Defendant Eaglehsam was the cteehnology officer from November 2009 tq
May 2012.1d. 1 24.

B. Factual Allegations.

Between May 4, 2011 and Bember 15, 2011, Plaiffs purchased millions of
First Solar common stock.ld. § 16. Plaintiffs purchasethese shares relying or
Defendants’ misrepresentations that First Selauld reach grid péy through advanced
technology and large scale sofwer plants in the southwéstSeeld. 1 15, 215, 236.

! Grid parity is the point where the quiuction and sale of solar energy
competitive with the production arséle of conventional energysee Changzhou Tring
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Plaintiffs also relied on statements by Defanig that although Defendants experienced

problems with defective and underperfangn panels throughout 2009 to 2011, the

problems were minimal and would not affectsEiSolar's earnings agrid parity goals.
Doc. 1 1 215, 236.

Beginning in 2009, First $3ar announced a plan toaeh grid parity by 2010-
2012. Doc. 1 11 101-02. Eaglesham, Sdkirearn, and Meyerhoff presented a detail

Grid Parity Roadmap at First Solar's 2009 annual analyst and investor medding.

1 103. The plan involveddecing First Solar’s cost peratt (CpW) by reducing module

costs, reducing balance of system costsl, then building and selling large scale sol

power farms at a “huge margin on each veditelectrical production capacity built and

sold.” Id. 11 103-04. After reaching grid paritgemand for solar panels would sog
allowing First Solar to maintain b&hy gross and operating margird.  103.

To lower its CpW, First Solar initiatecbnstruction of several large scale sol
power plants in the southwesBeeDoc. 1 § 102, 170, 17220. In 2010-2011, First
Solar became aware that tharmtis were not producing tlggiantity of enegy projected
due to poor performance imgh heat environmentSeeDoc. 1 19 56, 67, 80, 91.

In July 2010, First Sofareleased a statement that it had a “manufactur

excursion” from June 2008 tdune 2009. Doc. 1 { 29According to First Solar’s

release, four percent of the modules dumed during that period could experieng

premature power losdd.

On several occasions fro2010 to 2011, First Solannounced robust earning
projections, positive expectations for constron of solar poweplants, reduction of
CpW, and progress on aeking grid parity. SeeDoc. 1 11 147, 149,53, 157, 160, 162,
170-71, 178, 185-91, 79205, 209, 22, 220-22, 229. During these announcemer

Defendants also said that they were rdyigg the manufacturing excursion and that its
effect continued to be minimalSee id 1 150, 177, 193, 22225. Defendants nevef

Solar Energy Co. v. U.S. Int'l| Trade Comm879 F.3d 1377, 1384ed. Cir. 2018).
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mentioned issues involving panel performanckigh heat environments or possible he
degradation in paneldd. § 185.

On September 13, 2011, Plaintiffs nveith Gillette to discuss First Solarld.
1 215. Gillette assured Pl&ifs that the projects in th southwest would drive profits
despite cheap imports from Chinéd. Gillette also reassuredamhtiffs that First Solar
was on track to achieve grid paritid. 1 216.

Over the second half @011, First Solar made several announcements regar

high-level executives leavinthe company and dsla in construction of solar powef

plants, which caused the stock value to dgeeDoc. 1 1 251-59. In late 2011, Firs
Solar reduced its earnings projections andoanced that it would have to slash i
operation margins to achieve gparity. Doc. 1 1 260-61By the beginning of 2012,
First Solar announced a net loss of $3@i8ion for 2011, an additional $125.8 million
warranty reserve cost for the manufacturexgursion, and an additional $37.8 millio
for handling heat degradation issues in faneédoc. 1 § 266. The excursion warran
charges in the fourth quarter representedentban half of the total warranty charge

incurred. Id. {1 267. This was also the firstlease to include a&harge for heat

degradation effects.ld. § 266. As a result of thesmnouncements, Plaintiffs’ stock

value dropped precipitously. Doc. 1  263.
C. The Complaint.
Plaintiffs allege that they purcles First Solar common stock and sufferg
substantial losses after relying on Defendants’ false and misleading statements.

1 15. Plaintiffs allege that Defendantsncealed the existence and severity of knov

at

ding
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defects in First Solar’'s panelsd.( { 28) Defendants misrepresented panel degradation

rates and concealed heat-related [@ois with panels and systemd. ( 16); Defendants
manipulated their CoW metric reported to investais{ 24); Defendants concealed co
overruns and misrepresented the eabd the First Solar’s projectgl(  90); Defendants
falsely described First Solar ae®se to reaching grid parityd(  101); Defendants knew

there would be an oversupply of cheap fmne the market, butefused to adjust
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earnings forecastaccordingly id. { 120); and Defendants issued false financials 3
violated the Generally Acceptédcounting Principles (“GAAP”)i¢l. § 128).

Plaintiffs allege six causes of actioff:) violation of 8§ 10(b) of the Securitie$

Exchange Act of 1934d. 1 275); (2) violation of § 20(a)f the Securities Exchange Ac
of 1934 {d. 1 289); (3) common law fraudd( { 291); (4) violation of A.R.S. § 44
1991(A)(2)-(2) and A.RS. § 44-2003(A) i¢l. 1 299); (5) violation of A.R.S. § 44
1999(B) (d. 1 306); and (6) neglemt misrepresentation der New York common law
(id. 1 310).
Il.  Plaintiffs’ § 10(b) Claim.

Defendants argue that Plaintiffs’ 8§ 10(blaim should be dismissed for thre

and

e

reasons. Doc. 17. First, Plaintiffs failexiplead that Defendants made actionable fajse

or misleading statementdd. at 10. Second, Plaintiffs & not pled sufficient facts to
establish loss causationld. at 12. Third, Plaintiffs hee not pled sufficient facts tog
establish scienterd. at 15. The Court will address each argument in turn.

A. PleadingStandard.

To avoid a Rule 12(b)(6) dismissal, tt@mplaint must pleadnough facts to state
a claim for relief that is plausible on its facBell Atl. Corp. v. Twomb|y550 U.S. 544,
570 (2007). “In alleging fraud or mistaka, party must state with particularity th
circumstances constituting fraud or mistake.d.He. Civ. P. 9(b).“To allege fraud with
particularity, a [claimant] . . . must set foran explanation as to why the statement
omission complained of wdalse or misleading.'In re GlenFed, Inc. Sec. Litigd2 F.3d
1541, 1548 (9tiCir. 1994).

Securities claims must also meet theightened pleading requirements of t
PSLRA. 15 U.S.C. § 78u-4(b)(1-2)ellabs, Inc. v. Makor Issues & Rights, Lt851
U.S. 308, 320 (2007). Wheplaintiffs allege misleading statements or omissions,
PSLRA requires that the complaint “speciBach statement alleged to have be
misleading” and “the reason oeasons why the statemestmisleading.” 15 U.S.C.

8§ 78u-4(b)(1)(B). Plaintis must also “state with partitarity facts giving rise to a
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strong inference that the defendant acted with the required state of mind.” 15 U
8§ 78u-4(b)(2)(A).

B. Elements of 10b-5 Claim.

To state a claim under 8§ I)(and Rule 10b-5, a pHiff must plead: “(1) a
material misrepresentation or omissionthg defendant; (2) scienter; (3) a connectis
between the misrepresentation or omissamd the purchase or sale of a securi
(4) reliance upon thenisrepresentation or omissiofB) economic loss; and (6) los
causation.”Janus Capital Group, Inc131 S. Ct. 2296, 2301, n.3 (2014¢e also Dura
Pharms., Inc. v. Broud®44 U.S. 336, 341-42 (2005).

C. False Statements.

Defendants argue that Plaintiffs fail ptead actionable false statements for thr
reasons: (1) Defendants’ grid parity stateteeswre too generalizednd conclusory to

state a claim under the PSLRA; (2) Defentdastatements are inactionable “forwardg

looking” statements (3) Dendants’ statements are émely vague statements of

optimism and feel good monikers that ac¢ actionable.” Doc. 17 at 4-6.
To plead falsity, a plairffi must “specify each stateant alleged to have beef
misleading, the reason or reasons why thestant is misleading, and, if an allegatic
regarding the statement or omission is madeinformation and belief, the complain
shall state with particularity all facts on whithat belief is formed.” 15 U.S.C. § 78u
4(b)(1). Statements must Ipbed with specificity to saypow and why they are false
Metzler Inv. GMBH v. Corinthian Colleges, In&40 F.3d 1049, 107@th Cir. 2008);
see also In re Vdive Corp. Sec. Litig.283 F.3d at 1086 fA]lthough the complaint

alleges that over the fifteen-month classiqee [defendant] continually and deliberately

mislead investors by stating that its salgsle was ‘holding steady at three to s
months,” much of the eoplaint fails to allege any fagtto indicate why this statemen
would have been misleading at the severahtgoat which it was alleged to have bee
made.”);Ronconi v. Larkin253 F.3d 423, 429-3®th Cir. 2001).
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1. Plaintiffs’ General Allegations.
Plaintiffs allege, based on confidentiatwesses and circumstantial evidence, th

Defendants knew the manufacturing exaumsiwould be more extensive than the

reported. Doc. 1 1 32. After First Solarnsanufacturing excursn release, Defendant$

assured investors throughof010 and 2011 #t the manufacturing excursion wa
limited, First Solar had adequate reservesduer defective pate and panels were
reliable and of the highest quality. Ddc Y 29, 31, 142, 154, 182, 193. Defendal
“repeatedly and falsely” stated that FEirSolar took corrective action and near
remediated all of the defective paneld. 31, 177, 221, 225. B®laintiffs allege that
Defendants knew the rate of decline for the fmnwas more than origally predicted and
more than First Solaold its customers.ld. { 75-76see alsad. T 79. In July 2010,
Defendants falsely stated thatvould cost $23.4 million tdix the defective panels, but
by the end of 2011, the remediaticwsts had reached $215 milliokd. § 32.

Plaintiffs allege, based on confidentiatwesses and circumstantial evidence, th
First Solar knew about the panels’ higbatrperformance issuesnd possible heat

degradation before reportingsues in 2012. Doc. 1 § 54Confidential withess eight

at

y

US

Yy

at

(“CW 8") stated that First Solar's seniexecutives received regular reports about the

degraded and damaged paneld aere well aware of the problem by the third quarter
2011. Id. | 72;see alsd] 38 (Confidential witness two (“C\&") stated that individually
named defendants — Gilletté&dhearn, and Sohn — recent defect reports noting

“anything significant.”). Confidential witreses three and four (*CW 3” and “CW 4~

stated that the company developed a protocaléaling with defecti® panels as early as

late 2009 to early 2010. Doc. 1 1Y40-46W 4 stated thaevery time a panel was
defective its bar code went into a computer system so that it could be tréak®dl7.
Plaintiffs allege that First Solar caaled the damaged and defective panéds.
1 28. Confidential witness one (“CW 1”), wiworked as a First Solar global supp
guality engineer, indicated that First Solar wiengjreat lengths tkeep all known defects
in the panels from being revealed to the publdt. § 33. CW 1 was specifically told tc
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keep confidential any of the personallitivessed defects with the solar panets. 1 33-
35. CW 3 described defective modules sateabut then later spped to customersid.
1 44. Plaintiffs maintain #t the extent to which the mpany tracked and managed the
defective panels demonstrates First Solawareness and concealment of the issue.
Plaintiffs allege that the panels’ hed¢gradation issues pacted First Solar’s
ability to build profitable solapower plants in the southwedeading to First Solar’s
2011 publicly reported poor economic perforrmamand affecting First Solar’s grid parit)
progress. Doc. 1 1153, 83. Plaintiffs et allege that FirsBolar knew about this
effect, but continued to represent the projedgerforming as exped and on track to
achieve grid parity. Doc. 1 196ee, e.9.91 149, 164, 168, 173. Confidential witne
seven (“CW 7”) investigated significant stooverruns from thengel of 2010 throughout

2011.1d. § 91. CW 7 reported directly to a smriinance manager, who reported serio

cost overruns to First Solar's CEO Gilletted. And employees were told not to shar

information about cost oweins with the publicld.  97.

Plaintiffs further allege, based on imeation from CW 2, tht Ahearn, Gillette,
Meyerhoff, Zhu, and Widmawere personally and regularly involved in heat-relat
problems at First Solar’s El Dado plant from 2009 to 2010d. 1 55. El Dorado’s heat-
related problems were not disclosed to theesting public during queerly report calls.

Id. 159. Confidential witness five (“CW j’a First Solar development engineer, al

indicated that the solar powkrms failed to meet promised wattage commitments durj

his 2009 to 2011 tenurdd. {1 60-61. Accordingp CW 5, these issues were reported
First Solar's senior managemend. In September 2010, CW 5 presented the data fr
the solar farms at First Solar headquartéds .y 63. First Solar'shigh-level executives”
asked for the meetingld. 1 64. Plaintiffs allege thatoncerns over these panel issu
held up construction of th&ntelope Valley solar farmlid. 1 73-74.

Plaintiffs allege that beginning int&a 2010 and throughout 2011, Defendar
repeatedly made false and mislew statements about Firstl&os grid parity progress.
See, e.g. id[f 170-75, 183, 188, 19599, 201. In December 2010, Defendants stopy
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talking about grid parity irthe future tense and begardicating that First Solar was

already very close to grid parityd.  107. For example, on May 17, 2011, First Solar's

vice president of investor relations told ist@s that First Solar was close to achievit
the goals set forth in th&rid Parity Roadmap.Id. { 108. Plaintiffs allege that o
August 4, 2011, Gillette sed that “[oJur [LevelizedCost of Energy (“LCOE")] is
approaching grid parity, which shouldivdr elasticity and denmal and a growth of
sustainable markets.Id.  109. But due to excessivest®associated with building the
large scale solar farms, heat degradatioth @defects in the panels, “runaway balance
system costs,” and other costs, Defendanenkthey were not clesto achieving grid
parity. Id.  110. According to CW 7, the empéms did not think that First Solar woul
achieve grid parity by 2014, but ti@EO kept insisting it would happend. § 112;see

also 11 114-16 (confidential witnesses whoresg that First Solar was not close to

reaching grid parity). Defendts continued to assure investors that First Solar was
track to achieve the goals in the GRérity Roadmap thtggh November 2011.1d.
19 117, 215. On December 14, 2011, FirdaiScevealed that to reach grid parity
would have to slash its profit marginisl. § 118.

Plaintiffs allege that First Solar mauiated its CpW metric to appear clos
to grid parity. Id. 1 83. Defendants repeatedly told irsters that First Solar's “low

cost per watt manufacturing and technologgs ‘significantly less than those of

traditional crystalline silicon $ar module manufacturer’ [whi¢renabled First Solar to

‘maintain [its] cost advantage over aditional crystalline silicon solar module

manufacturers.”ld. In February 2010, a whistleber complained that the vice
president of financial planningld a group of his subordites what the publicly reporteg
CpW number should beld. 186. The vice presidenteih directed attendees of th
meeting to “do what was necess&wycome up with that number.ld. The confidential
witness broughthe complaint to Meyerhoff.ld. § 87. Plaintiffs allege that there ar
other witnesses who know about First Solarianipulation of the CpW, but they ar

unwilling to discuss such matters becaatsigned confidentiality agreemenids. § 89.
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Plaintiffs allege that, by ignoring defewsues, First Solar failed to properl
account for the true costs assded with theimodules, in vichtion of GAAP. Id. T 129.
First Solar violated GAAP when it made teaally false and misleading statemen
regarding revenues and modilsold in hot climates. Id. First Solar materially
understated warranty reserves and relateditiab in violation of GAAP, and First Solar|
failed to make required disdares regarding the extent of the costs the company wq
ultimately incur. Id. 71130-31.

2. Defendants’Specific False Statements.

Based on the above general allegationainBffs allege the falsity of a numerou
public statements made by Defendants. Plaintiffs allege that these statements
misleading and false becauseyminimized the impact dhe manufacturing excursion
overstated how close First Splaas to achieving grid pigy, and omitted any discussior
of the solar plant cost overruns and heat degradation isklLes185.

Plaintiffs allege that during a carkence call on Octobe28, 2010, in which
Gillette, Meyerhoff, and Sohn participated, Gideconcealed First Solar’'s cost overruf

and heat degradation problems by stathmag construction on éhCimarron and Coppef

Mountain solar projects was progressing weld. §§ 147, 149. Sohn also falsely

reassured investors that the manufang excursion was under controld. § 150. On
November 1, 2010, First Solar filed a thgdarter Form 10-Q, signed by Zhu, in whic
Defendants falsely reassured investbed they were reducing CpWd. { 153.

On December 8, 2010, Gilletteformed investors at éhBarclays Capital Global
Technology Conference that First Solar waaking great progress toward lowering if
per-module cost and a@hving grid parity.Id. § 157. On Decembé#, 2010, First Solar
hosted a conference call in which Gillette, yehoff, and Sohn reassured investors tf
First Solar was on track to achieve the gaaishe Grid Parity Roadmap by the end
2014. 1d. § 162. Gillette also told investors tikatst Solar completed the farm at Copp
Mountain without disclosing the myriadrgmis problems reported by CW Td. § 163;
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see alsof 92 (CW 7 reported that Copperolhtain costs 2136 higher than
forecasted).

In a February 24, 2011 oference call discussing the overall 2010 earnin

Gillette stated that First Solar was ahead ofdafng achieving the 2014 grid parity goal$

Id. 1 170. Zhu falsely reassured investors Fiedt Solar concluded the excursion claims

process as well.ld. { 177. Defendants also misleadingly told investors that the s
projects had been finished at Cimarron @apper Mountain witbut telling them that
the facilities were not producirglectricity as guaranteedd. § 178. Defendants’ Form
10K, released on Febmya28, 2011, contained ¢hsame informationld. { 28.

Plaintiffs make similar allegationsgarding Defendants’ earnings reports for tf
first and second quarters of 2011, released May 3, 2011 rad August 4, 2011,
respectively. Seeid. §f 186-91, 197-205. Plaintiffdlege that the securities filings
released on May 4, 2011 and August 5]1P@ontained false stanents regarding the
manufacturing excursion as weld. {1 192-94, 208-11.

During a May 17, 2011 cderence, a representative rirarirst Solar stated that
the company was very close to reachits goal to achieve grid parityid.  108. On
August 8, 2011, the same repentative stated that Firstl&owas on track to exceed it
Grid Parity Roadmap goalsSee id  212. On September 13011, Plaintiffs met with

Gillette, who similarly assured Plaintiffs thkirst Solar was on track to achieve grid

parity, and that the projects in the soudisivwould drive profits despite cheap impor

from China. Id.  216. Defendants again statedtthirst Solar was close to achieving

grid parity in a November 3, 2011 confecencall to discuss third quarter earnindd.
1 220.

Plaintiffs allege that during this Nover3, 2011 conference call, Widmar stat¢
that First Solar spent an additional $22.iliom in additional manufacturing excursior
costs, but that First Solar had substly concluded the remediation program

associated with the mafacturing excursionid.  221.
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Plaintiffs allege that at the end ddZD and throughout 2011, Defendants false

assured investors that First Solar set conseev@arnings targets and was on target
achieve 2011 guidance. Doc. 1 1120. rRiffs allege that Defendants’ earning
forecasts intentionally or relgdssly ignored First Solar'ssues, including (1) “rampan
defects and panel degradation that woettdde customer goodwill and drive massi
charges to earnings”; (2) “cost metrics theg¢re not as good gsublicly reported”;

(3) “building and permitting issues resultingfidknown defects”; an(4) “First Solar’s

financial statements did h@omply with GAAP.” Id. Plaintiffs also allege, despite

warnings from First Solar's employees, thatféelants repeatedly failed to consider tf
“glut of panels worldwide as solar pamaanufacturers ramped up productionld.
19 122-25 (confidential witness sixteen (“CW JL&tated that he sat in meetings wit
several senior level executives who refused josaearnings targets take into account
the worldwide oversupply of panels in the market).

In light of these allegations, the Court cluges that Plaintiffs have pled false ¢
misleading statements with particularity relation to defective solar panels, th

manufacturing excursion, theépW metric, profitability of the solar power plants, ar

progress in achieving grid pgr. Plaintiffs have plechumerous incidents of specifi¢

statements Defendants madeotigh presentations, conferergals, and security filings
that falsely represented First Solar’'s finahacondition, progress towards grid parity
profitability of large-scale solar power fasmCpW metric, and kses related to the
manufacturing excursion and defective paneldlaintiffs have identified severa
witnesses who allege persokaowledge of Defendants’ areness and concealment ¢

defects in the panels and the extent of thaufacturing excursionPlaintiffs have pled

e

e

=

e
d

f

that Defendants were ignag the solar power farms’ underperformance, have identified

at least one witness who reports that @@V was manipulated, and have sufficient
demonstrated how this information affectedddelants’ statements regarding grid pari

and its financial condition.
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3. Forward-Looking Statements.
Defendants argue that many of theseest@nts are inactionable forward-lookin
statements.SeeDoc. 17 at 11. Under some cirostances, the PSLRA’s safe harb
exempts forward-looking statements, imihg statements regarding (1) financi

projections, (2) plans and objectives of ngeraent for future ogrations, (3) future

economic performance, or (4)sasnptions underlying or relateo any of these issues,.

Police Ret. Sys. v. Intuitive Surgical, Iné59 F.3d 1051, 1058 (9th Cir. 2014) (intern
citation and quotation omitted). The forwara#ing statement mudte “identified as a
forward-looking statement and [must] beccompanied by meaningful cautionat
statements identifying iportant factors that could causduad results to differ materially
from those in the forward-looking statemén 15 U.S.C. § 78t¢b(c)(1)(A). In the
alternative, the forward looking statement igmpt from liability if the plaintiff fails to
prove that a person or officer of a busmesade the forward-looking statement wit
actual knowledge that the statement walksefaor misleading.” 15 U.S.C. § 78u
5(c)(1)(B).

Defendants’ statements do not qualify the safe harbor under either of they
prongs. Plaintiffs allege that Defendamtsde all of these statements with actu
knowledge that the statements were falsé misleading. Additiorlly, the statements do
not qualify for the safe harbor to the extergyttare statements of rrant or past facts,
combined witha forward-looking statementSee In re Quality Sy#nc. Sec. Litigation
865 F.3d 1130, 1142 (9th Cie017) (“[T]he safe harbor is [not] designed to protg
[Defendants] when they make a materialllséaor misleading statement about current
past facts, and combine thstatement with a forard-looking statement.”). Plaintiffs
allege that Defendants misrepresented themeod condition as it related to earnings af
achieving grid parity. See, e.g.Doc. 1 1 170, 199, 20@01, 202. Thus, the non
forward looking portion of the statemenbwd not be covered under the safe harbor.

To the extent that challenged statemearts forward lookingthey also are not

covered by the safe harbor because tdey not include the cautionary languad
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mentioned in 8§ 78u-5. Defendants arguat tthe forward-looking statements wer
accompanied by “meaningful ugonary language in FirsSolar's SEC filings, press
releases and earnings announcements.” Dbat 12. But Defedants provide only one
citation to a 10K filing refemgced in the complaintSeeDoc. 17 at 10 (citing Doc. 1701
at 21 (“February 28011 SEC filing”));see also Metzler Inv. GMBF40 F.3d at 1061
(review is limited to the complaint, mai@s incorporated into the complaint b
reference, and matters of which the court nake judicial notice). The Court also find
similar language in First Solar's December 2@11 call transcript and First Solar’s 201
earning guidance.SeeDoc. 17-1 at 166, 171. Thus, the Court will considers

cautionary language only in tre$orward-looking statementsSee In re Atossa Genetic

Inc. Sec. Litigation868 F.3d 784, 798 (9th Cir. 2017) (“[T]he language bespeak

caution [must] relate directlyo that to which plaintiffsclaim to have been misled.’
(quotingIn re Worlds of Wonder Sec. Liti@5 F.3d 1407, 141®th Cir. 1994)).
Cautionary language must be suffidci¢such that reasonable minds could n
disagree that the challenged statets were not misleading.In re Atossa868 F.3d at
798. Here, the relevant quision of the SEC filing praded that the “solar energy

market is at a relatively early stage @dévelopment, and the extent to which solar

modules will be widely adopted is uncertain.” Doc. 17-1 at 21. The language ider
many factors that could affect solar demané&iost Solar’s ability tsustain profitability,
such as: (1) cost effectivesse of the electricity generatdny PV systemsompared to
conventional energy sourcesdaproducts; (2) “availability, gstance, and magnitude g
government subsides, incentives, and renewadiéolio standards to accelerate the sol
industry”; (3) performanceand reliability of PRV systemand thin-film technology;
(4) fluctuations in economic and market conditions; and (5)tdaions in capital
expenditures by solar user§eeDoc. 17-1 at 21-22. Other releases contain langu
that warn investors that forward-lookingaments were not guantees of future
performance and could be affected bynpetitive factors and outside riskSeeDoc. 17-
1 at 166, 171.
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This language is not dirthg related to Plaintiffs’ allgations. The language in thg
SEC filing relates to the “adoption of soléechnology”; it does not relate to th
performance and quality of First Solar panetsits grid paritygoals. The language
referring to the performance and reliability tbe PV systems and thin-film technology

only mentions the comparison with conventional, non-solar technobggDoc. 17-1 at

1%

112

21. It does not address First Solar’s unigballenges. Further, the cautionary language

in the other documents is too broad to dmnsidered related to Plaintiffs’ specifi
allegations.See In Re Atoss&68 F.3d at 798 (languagett vague and broad to cove
investors’ specific concerns).
4. Vague Inactionable Statements of Optimism.
Defendants contend that the statemanésvague and inactionable expressions
optimism. Doc. 17 at 12Statements categorized as “@eorporate puffery” or “vague

statements of optimism likgood,” ‘well-regarded,’ or otlrefeel good monikers” are not

\J

=

of

actionable because “professional investors and most amateur investors as well kngw h

to devalue the optimism of corporate executivealice Ret. Sys759 F.3d at 1060. The

Court must consider the context of thaatsments when determining if they are

actionable.Warshar v. Xoma Corp74 F.3d 955, 95@th Cir. 1996).
Plaintiffs’ allegations are not “hopefuhedged generalities.”Doc. 17 at 6.
Plaintiffs allege that Defendants provided sfieenetrics and inaccurate figures for th

extent of solar panel defects, the profiliab of solar power farms, and progressio

D

>

toward grid parity. See, e.g.Doc. 1 § 199. Further, to the extent Defendants knew of

statements’ falsity aiendency to mislead, they are actional$ee Fecht v. Price GoZ0

F.3d 1078, 1080 (9tkir. 1995) (company officials madectionable statements that tje

company’s expansion of itstesl warehouse operations wsisccessful and the expansi
increased the company’s prospects for earnimigen they knew # expansion failed).

Thus, Defendants’ statement that the sdErms were “progressing very well” ig

actionable if Defendants knew the solar farmere not progressing well, as Plaintifis

allege. Similarly, statements that First $aleas nearing grid parity are actionable where
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Defendants knew it was notSee Warshar74 F.3d at 959 (statements that “everythil
[was] going fine” with FDA approval, whethe officer knew the treatment may nc
receive FDA approval, could form thedimfor a securities fraud claim).

Even assuming that portions of tls¢atements identified by Defendants a
inactionable, the complaint has only one caaltgging violations o8 10(b). Therefore,
the Court need only find that some of the msiwithin that counare sufficiently plead
to deny the motion to dismis§ee Smilovits v. First Solar, In&No. CV-12-00555-PHX-
DGC, 2012 WL 6574410, at *D. Ariz. Dec. 17, 2012).

The Court finds that Plaintiffs have swféintly pled falsity tasurvive a motion to
dismiss. The Court will deny Defendants’ motion on this ground.

B. Loss Causation.

To state a claim under PSLRA the Btdf must show a causal connectio
between the material mismgsentation and the los§ee Dura Pharams., Inc. v. Broydda
544 U.S. 336, 342 (2005). &8 causation is a “context depkent inquiry as there are a
infinite variety of ways for a tort to cause a losdlineworkers’ Pension Scheme v. Firs
Solar, Inc, 881 F.3d 750, 753 (9th Cir. 201@hternal citation and quotation mark
omitted). Loss causation is a proximate cause t§T]he ultimate issue is whether th
defendant’'s misstatement, as opposedséone other fact, foreseeably caused t
plaintiff's loss.” Id. (citing Lloyd v. CVB Fin. Corp.811 F.3d 1200, 1D-11 (9th Cir.
2016)). “A plaintiff can satisfy loss naation by showing #t the defendant
misrepresented or omitted therydacts that were a substal factor in causing the
plaintiff's economic loss.” Nuveen Mun. High Income @prtunity Fund v. City of
Alameda, Cal.730 F.3d 1111, 1120 (9thir. 2013). Thus, proof of loss causation is n
confined to a particular kd of market disclosureSmilovits 119 F. Supp. 3d at 98See
alsoln re Daoy 411 F.3d at 1006 (loss causatiorsveaequately pledhere disclosures

showed the company'’s trdimancial condition).
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Plaintiffs allege that Defendants rewedltheir fraudulent scheme through eig
corrective disclosures between August 17122@nd February 28, 2012. Doc. 191 24
67. Drops in First Solar’s stosklue followed each disclosuréd.

On August 17, 2011, First Solar aumced its former CFO, Meyerhoff, wa
leaving. Doc. 1 at | 251. dhtiffs allege that after this disclosure stock traded down
investors voiced concerns the depegtwas due to hidden problemsl. Meyerhoff was
instrumental in developing and pushing Bad Parity Roadmap (Doc. 1 T 21, 10!
174), personally dealt witheat-degradation issuad.(f 55), and handled whistleblowe
investigationsi@. 1 85). Doc 20 at 14.

On September 16, 2011, kxn Capital reported that st Solar issued misleading
financial results and used aggressive actiogrio make the company’s financial resul
look better than #y really were.ld. § 252. After this release, First Solar’'s share pr

dropped almost five and a half perceht. 1 254.

J
S

ce

On September 22, 2011, First Solar ek press release that its Topaz Solar

Farm project would not receivfederal loan guaranteesd. { 255. Plaintiffs allege that
federal regulators would not approve loamaguntees because they learned that F
Solar’s other plants came in well over budgeteDoc. 1 92), First Solar's other plant
were delayedid. 1 99), and First Solar’s other ptanstruggled with energy outpu
problems id. 11 55-61). Doc. 20 at 15. After thislease, First Solar's share pric
dropped fifteen and a half percent as stees again questioned First Solar’'s busing
model. Doc. 1  255.

On September 28, 2011, Cantor Fitz¢peravarned investors that First Solar’

stock price would fall because of amersupply of panels worldwideld. | 256. Share

price dropped another ten percefd. Plaintiffs allege thabDefendants knew about this

oversupply glut but refused to reviseithearnings. Doc. 1 at {1 120-27.
On October 25, 2011, First Solar anncenh that it replaced CEO Gillette with

Ahearn on an interim basisd. § 257. Press reports stated that it was a troubling sigr
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the industry and for the gfitability of First Solar. Id. The share price dropped ove
twenty-five percent.d.

On December 14, 2011, First Solar mdua press release with updated 20
financial guidance, forecasting a reduction nat sales, share value, and operati
income. Id. 1 260. First Solar also disclosed &astifficient for Plaintiffs and others tc
discern that First Solar was not on track to reach grid paiiy.{ 261. First Solar
revealed for the first time that to reachdgparity it would have to slash operatin
margins and price its systems fatdve what it originally reportedId.

On February 10, 2012, First Solar shateslined again in reaction to the delay
construction of the Antefze Valley Solar Ranch.Id. 1 264. Plaintiffs allege this
happened because timspectors were concerned abthe panels’ performance in high
heat environments. Doc. 21 at &g alsdoc. 1 1 73-74.

On February 28, 2012, FrSolar stated that the exrsion had a much largef

impact on First Solar’'s financiathan previously indicatedld. § 266. It announced &
net loss of $413 milliorfior the fourth quarteof 2011 and a loss &39.5 million for the
year. Id.  265. It admitted heat degradatfmoblems, reported a $37.8 million charg
for heat degradation issues, and increasea@asts for excursion-related expenses
$125.8 million to$215.7 million. Id. First Solar indicated that the additional warran
expenses occurred in the fourth quarter of 20d1Y 267.

Plaintiffs have sufficientlypled loss causation. Pl&iif's claim that Defendants
engaged in a scheme to mislead investath wespect to (1) kown defects in solar
panels; (2) panel degradation rates, includiegt degradation; (3) First Solar’s cost p
watt to generate electricity; (4) massive costrouns at First Solar’s utility scale project
affecting the profitability of those projects; (Biyst Solar’s efforts t@achieve gird parity;
and (6) the impact of these matters anersupply of cheap pa&ls on First Solar's
current and future earnings. Doc. 1 f 24Pefendants’ statements concealed Fi
Solar’s true financial circumstances and future business prospects, resulting in Pla

purchase of artificially inflated stockd.  246.
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Defendants seek dismissal of the entmomplaint, not dismissal of specifi
allegations in the complaintBecause there is only oneutt in the comjaint alleging
violations of § 10(b), the Court need only fititht some of the clais within that count
are sufficiently pled to deny the motion to dismisSee Smilovi{sNo. CV-12-00555-
PHX-DGC, 2012 WL 634410, at *4. The Court finds ahthe disclosures related t
Defendants’ share prices and accounting schemes, deldlys ablar farms, ability to
obtain grid parity, panel defects, andngmany earnings all sufficiently show los

causation. These disclosures are casudiffe@ to Defendants’ fraudulent scheme a

misrepresentations.See In re Daou Sys., Ingtll F.3d 1006, 1026 (9th Cir. 2005

(holding that stock pricesdhdropped because of poor finetstatements were causally
related to fraudulent accountirgyactices that allegedly i@fled earnings in previous
financial statements). Further, many tble disclosures revealed Defendants’ tr

financial condition, which led ta decline in stock value arflaintiffs’ ultimate loss.

See idat 1027 (complaint survds a motion to dismiss whesesteep drop in stock price

followed the revelation of conamy’s true financial situgon). The Court will deny
Defendants’ motion on this basis.
C. Scienter.

Defendants argue that Plaintiffs falleto plead particularized allegation

concerning Defendants’ scienter. Doc. 171&t For Rule 10b-5 claims, the Supreme

Court has defined scienter as the “intém deceive, manipulate or defraudBrnst &
Ernst v. Hochfelder425 U.S. 185, 193 12 (1976). The Ninth Circuit requires the
“intent to deceive” be alleged “in greatetail, [by] facts that constitute stron
circumstantial evidence of delibeet reckless or conscious misconduct.Silicon

Graphics Inc. Sec. Litig183 F.3d 970, 974 (9th Cir. 99). A complaitwill survive a

motion to dismiss “only if a reasonable perswould deem the inference of scient
cogent and at least as compelling as apgosing inference one could draw from th
facts alleged.”Tellabs 551 U.S. at 324. A court mugist determine whether any singlg

allegation is “sufficient to create a stromgference of scienter; [and] second, if n
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individual allegation is sufficient,” mustonduct “a ‘holistic’ review of the same
allegations to determine whether the insuéiti allegations combine to create a stro
inference of intentional conduor deliberate recklessnessN.M State Inv. Council v.
Ernst & Young LLP641 F.3d 1089,d95 (9th Cir. 2011).

Plaintiffs base their allegations of gtier on the confidential witness statement
a meeting between Eagleshaf;Staff, and the Board of Directors, in which theg
acknowledged that the modules were degmgadat a rate of el@n percent in hot
climates; and insider saleSeeDoc. 20 at 11-14.

1. Confidential Witnesses.

Defendants argue that the confidentwitnesses do not demonstrate scient
because there is no confidehtidatness that had personahowledge of te Defendants’
states of mind.SeeDoc. 17 at 16. Defendants misapply the test.

Where a plaintiff relies on statemeriig confidential witheses, the complaint

must clear two hurdles: “Firghe confidential withesses whostatements are introduce

to establish scienter must be described vsitifficient particularity to establish their

reliability and persoal knowledge.” See In re Quality Sys, Inc. Sec. Liti§65 F.3d
1130, 1145 (9th Cir. 2017) (citingucco PartnersLLC, v. Digimarc Corp. 552 F.3d
981, 995 (9th Cir. 2009)). “Tdetermine whether the complaimas done so, we look tq
‘the level of detail provided by the confideadtisources, the corroborative nature of ti
other facts alleged (including from othemstes), the coherencad plausibility of the
allegations, the number of sources, the rdiiglof sources, and similar indicia.”Zucco
Partners, LLC 552 F.3d 981 at 995 (quotihg re Daou Sys. Inc411 F.3d 1006, 1015
(9th Cir. 2005). Second, staments reported by confiderti@itnesses with “sufficient
reliability and personal knowtige must themselves badicative of scienter.1d. (Zucco
Partners LLC, 552 F.3d at 995).

Plaintiffs sufficiently plead the relity and personal knowledge of eac
confidential witness.  Throughit the complaint,Plaintiffs indicate the role the

confidential withnesses servddr First Solar, how the confidential witnesses receiv,
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information about theompany, and often who the catdntial withesse worked under

or reported to. See In re Daou4l1l F.3d at 1016. Plaintifiglso allege facts that the

14

confidential witnesses, baseuh their position descriptionsyere positioned to know.
See City of Dearborn Heights Act 345 Peli& Fire Ret. Sys. v. Align Tech. In856

F.3d 605, 620 (9th Cir. 2017) (particularizadegations that witnesses had actual access
to the disputed information raisasstrong inference of scienteh)y, Re Quality Sys. Inc.
Sec. Litig, 865 F.3d at 114%ut see Zucco Partners, LLE52 F.3d at 996 (providing
sufficient descriptions of confidential withnesséut statements tdwoad and conclusory
to plead scienter).

For example, Plaintiffs allege that C8\knew that First Solar’s solar power farmnjs
were not producing the promeg wattage, and high-level esutives knew that the farms
were underperforming. To support this allegatiPlaintiffs assethat CW 5 worked as
a development engineer who compiled data straiamed from First Solar’s solar farms,
and that the collected datecinded energy output. Doc. 169. In September 2010, at
the request of First Solar ex¢imes, CW 5 flew to the compgis headquarters to present
this information. Id. § 63. Plaintiffs also allegedh CW 2 providednformation that
several individual Defendants were personahd regularly involved in First Solar’s
efforts to deal with heat-related problemgtat EI Dorado solar farm. Doc 1 11 55-5V.
Plaintiffs support this allgation by pleading that CW 2 waed for First Solar as an
engineer then as an operations and main@nglobal manager from June 2008 to June
2012.1d. § 37. CW 2’'s job was to monitor andintain the functionality of First Solar’s
solar farms.Id.

Plaintiffs further allege that First Sola executives were aave that the panelg
were underperforming at the solar plantSeeDoc. 1 { 72. Plaintiffs cite statemenis
made by CW 8, an operationsanager that oversaw thenomissioning and guaranteeing
of First Solar’s power plantdd.  71. CW 8 reported thatrki Solar’'s senior executive$
received regular reports about the problémsis department, including underperforming

panels and heat degradationhe large scale solar projectsl.
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Plaintiffs allege that to deal with éhdegradation issues, First Solar constructed
additional rows or sections of lao panels at its solar farmdd. § 80. Plaintiffs cite
CW 11, a project manager in the enginegriprocurement, and construction (“EPCY)
division, who managed three different solar farnas.| 77.

Plaintiffs allege that degradation andeatss in the panelsignificantly increased
the costs of the panels comparedother panels on the marketd.  67-69. But

Defendants repeatedly told investors thatirthechnology cost “significantly less tha

—

traditional models,” which enabled First Soka “maintain [its] cost advantage ovel
[traditional] modules.” Doc. 1 § 83. Plaiff$i allege that Defendants were able to make
this claim becausthey manipulated the CpW metriGee id 1 83-85. Plaintiffs cite to
statements by CW 13, a directdrinternal audit from 2008rough 2010, to support thig
statement. Id. 185. CW 13 was responsibler freviewing and acting on internal
whistleblower complaints.ld. Plaintiffs allege that CV3 received a whistleblowet
complaint, from a direct reporthat the vice president dinancial planning told his
subordinates to “davhat was necessary” to conformetlactual CpW to the publicly,
reported CpW.Id. | 86.

Plaintiffs allege that the CEO of@hcompany knew aboutdhsolar utility cost
overruns, and that First Solar’s estimatefit margins were not feasibléd. 1 96. CW 7
worked as a cost taisator in the EPC péormance optimization unit of First Solatd.
191. CW 7’s final forecasts demonstratsignificant cost overruns were shared with
the leadership of the EPC dsion, and CW 7 believes thisp@t was also shared with
the CEO. Id. 192. According to CW 7, Firssolar bid for projects based on the
Continued Cost Reduction Raadp (“the CCRR”) that set oubsts for every different
component of constructing a solar farid.  93. The CCRR was approved by the senijor
management, and never reflected tiie wosts for building the projectsd. CW 7 notes

that leadership in the EPCvdion regularly argued with ¢hCEO about the costs of th

D

projects and the expectations on the CCRRY 96. CW 7 reported that “[they] wers

U

told not to share [thighfo with anyore outside of [First Solar].id. | 97.
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Plaintiffs allege that the Defendants kn#dwe rate of defective panels was much

higher than the four percent rate reportefinancial reports. Doc. 20 at 11. Accordin
to CW 2 and CW 3, a qualitechnician at First SolarBerrysburg plant from 2007 tg
2011, and CW 4, a productimperator at First Solar's Bgsburg plant from 2008 to
2012, plants were given quotas for hownmainits should be praded and details for
what constituted a defective unit. Doc{q 40, 45-46. CW 4vitnessed supervisors

regularly ignoring defective modulesd sending them to customeril. 48. CW 4

reports that the defective module numbersenentered into the computer system which

management could use to run repadgarding shift quota numberdd. 149. CW 2

generated reports on defective panels amd seem through the chain of comment {o

Gillette, Ahearn, and Sohnd. I 38. Plaintiffs also citeonfidential withess interviews

in the class action, where a witness reportethémagers that the f@et rate would be

twelve to fourteen perceftld. T 50. According to the wigss, the four percent failure

rate released to thmublic was made upld.

These allegations are sufficient to creaeinference that Defendants intended
deceive, manipulate, or defraud that is “@stkeas compelling as ymrounter inference.”
Tellabs,551 U.S. at 324. Plaintiffs claim thatisreporting the extent of the defectiv
panels and heat degradatiesues caused First Solar’s finethceports to be inaccurate

because they did not reflectethrue costs of the modulesnd the confidential withess

statements indicate the Defemis knew about these problems prior to reporting the
SeeDoc. 1 1129-30. Further, the statts indicate that Defendants knew thei

representations about grid parity were falseramsleading. Doc. 1 dt2. Plaintiffs have
alleged sufficient facts to show that theaidential withesses knew the information the
provided, and theanfidential withess statements are indicative of scieniteRe Quality

Sys. Inc. Sec. Litig865 F.3d at 1145.

111

? See SmilovitsNo. CV-12-00555-PHX-DGC, 2012 WL 6574410, at *3.
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2. April 2011 Meeting.

The Court also takes judicial noticetbk fact that Defendants met in April 201

to discuss the hot climate degradatioterand how it would affect First Solar's

financials. Smilovits 119 F. Supp. 3d at 1006-08 (“April 2011, Eaglesham reporteq
his findings to E-Staff, whichancluded that the hot climate degradation issue could h
a financial impact of up to $60 million. Attat point, all Individal Defendants knew the

problem was significant.”see alsdrellabs 551 U.S. at 323 (th€ourt may take judicial

notice of facts when evaluating whether Ridis have sufficiently plead a federal

securities claim).

Taken collectively, the confidential wi#ss statements and the fact of the Apr

2011 meeting “give rise a strong inference of scientefTellabs,551 U.S. at 324. The
Court need not address Plaintiffs’ allegatioagarding Defendants’ stock sales becay
the confidential witness statements anddence of the meeting between Defendar
regarding the heat degradationtbé panels is sufficiently tiled to allege scienter for
the single 8 10(b) count in the complaint.
lll.  Plaintiffs’ Claims Ag ainst Eaglesham and Sohn.
Defendants argue that claims against Esighm, First Solar's vice president (
technology from June 2006 to Novemh2009 and chief tectology officer from
November 2009 to May 2012, alld be dismissed. Doc. Jat 17. Plaintiffs mention
Eaglesham only with respect to his preseotaon the Grid Parity Roadmap at Firs

Solar’s annual investor meetingd. Defendants argue thataititiffs fail to allege any

statements made by Eaglesham that wer¢emadly false or misleading, and that

Plaintiffs fail to allege that Eagleshamade any other statemts or had ultimate
authority over any of the other challenged sta&tiets. Doc. 17 at 17Defendants further
argue that none of Eaglesha statements were made @onnection with Plaintiffs’
purchase or sale of securitidsl.

Defendants make the same argumentsrdagg Sohn, First Sar’s president of

operations until 2011.Id. at 18. Defendants argueathPlaintiffs’ only allegation
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regarding Sohn is that he presented omst&inability, Module Costnd Systems” at the

June 24, 2009 annual investor meetingl. Plaintiffs do not kege that any of his

statements were materiallyil$a or misleading or maden‘connection with” the purchase

or sale of securities.

Plaintiffs allege that Egesham and Sohn introduct® Grid Parity Roadmap ang
then sold stock at artificially inflated prices2010 and 201before First Solar disclosed
that it would not achieve grid parity. Doci{ 23-24; Doc. 20 at9. Plaintiffs also
allege that Sohn received reporesgarding defective panelsid. §38. And Sohn
participated in the third quiar 2010 financial results kaon October 28, 2010, during
which he reassured investors that Defendantpéet to continue to be on the cost-pe
watt roadmap over the longer termld. Y 147-48 (alternations omitted). Sohn al
participated in the Decembé&#, 2010 conference calld. § 161. The Court also take
judicial notice of Eaglesham’s participati in the April 2011 meeting, discussing th
heat degradation costS&milovits 119 F. Supp. 3d at 1006-08.

Taking Plaintiffs allegations as tru®laintiffs have alleged enough facts to

suggest that Sohn and Eaglesham participatatie misrepresertians that ultimately

=
1

14
o

e

caused Plaintiff's losses. The Court willtrdismiss the claims against Eaglesham and

Sohn.
IV. Plaintiffs’ 8 20(a) Claim.

Defendants argue that because Plaint#iied to state a aim under 8§ 10(b) their
claim under 8§ 20(a) necessarily fails as welDoc. 17 at 18. In the alternative
Defendants argue that Plaintiffs’ 8 20(a) cldel because Plaintiffglid not allege any
particularized facts showing that any wmdual defendant exercised actual power
control over the other Defendants atetments not attributed to theral.

Under 8 20(a), individual Defendants,@strolling persons, would be jointly ant
severally liable for Rule 10(b) efations. 15 U.S.C. § 78t(adregon Pub. Emp. Trust
Fund 774 F.3d at 610. “To establish a caosaction under [Section 20(a)], a plaintif

must first prove a primary violation of . Section 10(b) or Rul&0b-5, and then show
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the defendant exercised actual poweer the primary violation.”In re NVIDIA Corp.
Secs. Litig.768 F.3d 1046, 1052 (9th Cir. 2014).

Plaintiffs plead that Defendantshdividual liability, and controlling person
liability, arise from the following facts: “[1leach was a high-level executive and/pr
director . . . ; [2] each, by virtue of hissponsibilities and activities as a senior executive
officer and/or director . . . was privy to apdrticipated in the creation, development and
reporting of [First Solar’s] financial performang&pjections and/or reports; and [4] eagh
was aware of the Company’s disseminatiomé&rmation to thenvesting public, which
each knew or disregardedth severe recklessness was mathy false and misleading.”
Doc. 1 1 279. Plaintiffs further allege tfthecause of their positns with the Company,
[the individual Defendants] possessed the poavel authority to control the contents of
First Solar’s publicly disseminated informationd.  280.

Plaintiffs have sufficiently pled indigual control for purposes of the § 20(a)
claim. Plaintiffs provide detailed allegatioaEDefendants’ involvenent in the decision-
making processes that led to @ikegedly fraudulent behavioiSee e.gWool v. Tandem
Computers, In¢. 818 F.2d 1433, 14419th Cir. 1987)) (“day-to-day oversight of
company operations and involvent in the financial statemenat issue were sufficient
to presume control over the tsactions giving rise to thdleged securities violation”);
In re Adaptive Brodband Sec. Litig.No. C 01-1092-SC 200&/L (989478 (N.D. Cal.
Apr. 2, 2002) (“The Court finds that the all¢igas that the Indidual Defendants held
the highest offices in the corporation,okp frequently on its behalf, and made key
decisions in how to preseits financial results are sufient to survive Defendants]
contention that the complaintcles specificity as to contrgerson liability.”). At this
stage in the litigation, these allegations are sufficiég¢e Howard v. Everex Sys, Ing.
228 F.3d 1057, 1068th Cir. 2000).
111
111
111
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V. Plaintiffs State Law Claims

A. Plaintiffs State-Law Securities Claims.

Defendants argue that Plaintiffs’ claimader the Arizona securities fraud statute

are time-barred because Plaintiffsre on notice of their cla no later than February 28
2012, the date of the last ajkd corrective disclosure. Dat7 at 18. “[T]he statute of
limitations defense ... may be raised by aiamoto dismiss . . . [i]f the running of the

statute is apparent on thece of the complaint."Jablon v. Dean Witter & Cp614 F.2d

677, 682 (9th Cir. 1980). But even if thelevant dates alleged in the complaint are

beyond the statutory period, the “complaint cannotdiemissed unless it appear
beyond doubt that the plaintiff can prov® set of facts that would establish th
timeliness of the claim.” Hernandez v. City of El Montd 38 F.3d 393, 402 (9th Cir
1998) (quotingSupermail Cargo, Inc. v. United State&8 F.3d 1204, 1206 (9th Cir
1995));see Cervantes v. City of San Die§oF.3d 12731275 (9th Cir. 1993). Indeed
“[d]ismissal on statute of lirtations grounds can bgranted pursuarto Fed. R. Civ.
P. 12(b)(6) ‘only if the assertions of tle®mplaint, read witithe required liberality,
would not permit the plaintiff to prove @h the statute was tolled” or otherwis
inapplicable. TwoRivers v. Lewjsl74 F.3d 987, 991 {9 Cir. 1999) (citingvaughan v.
Grijalva, 927 F.2d 476, 478 (9 Cir. 1991) (quotinglablon 614 F.2d at 682))see
Pisciotta v. Teledyne Indus., In81 F.3d 1326, 133(®th Cir. 1996).

Actions for violations of A.R.S§ 44-1991 and § 44-19@®) must commence

within “two years after discovery of thieaudulent practice on which the liability is$

based, or after the discovery should hdeen made by the exercise of reasona
diligence.” A.R.S. § 44-2004(B). The statatielimitations begindo run when a party
suspects the other party’s fraudulent condutaron v. Fromkin 994 P.2d 1039, 1043
(Ariz. Ct. App 2000).

Contrary to Defendants’ arguments, itnist clear from the face of the complair
when Plaintiffs discovered or should haliscovered the fraudulepractices underlying

their state law claims. Theorrective disclosures identiflein Plaintiffs’ complaint
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v

helped Plaintiffs better understand FirSblar's true financial situation, but the
disclosures did not reveal that Defendantthield information or acted fraudulently|
The discovery of facts that pa plaintiff on inquiry notice mabe useful in determining
when a reasonably diligent phaiff should have been prongat to begin investigating,
but it does not automatically beginetirunning of the lintations period. Strategic

Diversity, Inc. v. Alchemix Corp666 F.3d 1197, 1205 (9th Cir. 2011) (citiNgprck &

Co., v. Reynold$59 U.S. 633, 648 (2010) (inpeeting federal securities law)3t Lukes
Health Sys. v. State, Depf Law, Civil Rights Diy.884 P.2d 259, 263 (Ariz. Ct. App
1994) (where Arizona law doestnasolve the issue, we wilbosider federal case law).

Defendants assert that under the Arizdisgovery rule, Plaintiffs have the burden
to explain why they did not discover the @abbn within the limitations period. Doc. 21
at 16 (citingBresser v. Metna Grp934 F. Supp. 2d150, 1158 (DAriz. 2013). The
Court disagrees. Under Arizona law, the buardhkifts to the party opposing a motion {o
dismiss only after the moving party firstrdenstrates that the claim is barregee Anson
v. Am. Motor Corp.747 P.2d 581, 582 (Ariz. Ct. App. 1988ge also Burr v. Inland
Drilling Co., 883 F.2d 1023(Table) ® Cir. 1989) (mder Arizona law, statute of
limitations is an affirmative defense and thaden to prove an affirmative defense is ¢n
the defendant). Shifting the talen to Plaintiffs does occwntil the Defendants have
shown the claim should be bad based on the face of tbhemplaint, which they have
not. The Court will not grant Defenalid’ motion on this basis.

B. Plaintiffs’ Common Law Fraud Claim.

Defendants argue that Plaintiffs fail $tate a claim for common-law fraud under
Arizona law because they failed to describdividualized fraudulent conduct attributable
to each Defendant pursuantRale 9(b). Doc. 17 at 20Additionally, Defendants argue
that Plaintiffs fail to adequateflead loss causation and scientier.

To prevail under a claim for common lawdtdhin Arizona, Plaintiffs must allege:

(1) a representation; (2) its falsity3) its materiality; (4) the speaker’s
knowledge of its falsity or ignorance @& truth; (5) the speaker’'s intent
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that it be acted upon by theecipient in the manner reasonably
contemplated; (6) the hearer’'s ignoranef its falsity; (7) the hearer’s
reliance on its truth; (8) the righ rely on it; (9) his consequent and
proximate injury.

Echols v. Beauty Built Homes, In647 P.2d 629, 631 (Ari4982). Under Rule 9(b), a
plaintiff must “state the time, place, and dfieccontent of the false representations
well as the identities of the pasid¢o the misrepresentation.Schreiber Distr. Co. v.
ServWell Furniture C9.806 F.2d 1393, 1401 (9th Cir. 1986&e also Vess v. Ciba-Gig)
Corp. USA 317 F.3d 1097, 1106 (9th Cir. 2003) (“Averments of fraud must
accompanied by the whajhat, when, where, and how thie misconduct charged.”). I
a fraud suit “involving multipledefendants, a plaintiff mysat a minimum, identify the
role of each defendant in ttaleged fraudulent scheme.Swartz v. KPMG LLP476
F.3d 756, 765 (9th Cir. 2007) (“Rule 9(bdpes not allow a compla to merely lump
multiple defendants togegh but ‘requires plaintiffs to fferentiate their allegations wher
suing more than one defendant ... antbrm each defendant separately of ti
allegations surrounding hidleged participation in the fraud.” (internal citation an
guotations omitted)).

Plaintiffs argue that they have s##@d their burdenbecause they have

individually alleged Defendasit fraudulent conduct, particion in conference calls,

and involvement in First Safa security filings. Doc20 at17. The Court agrees.

Plaintiffs have pled the role each Defendsenved at First Solar and how each Defend:
may have benefited from an artifilly inflated stock price.SeeDoc. 1 1 18-25. In
their detailed complaint of ove800 paragraphs, Plaintiffsl@de incidents connected t(
each Defendant regarding participation onference calls, meetys, or presentations
where misrepresentations were made, and instances where Defendants learned of
material but failed to notify the publicSee, e.g.Doc. 1 ¥ 38, 39, 53,03, 180, 219,
220, 257. Because the Court finds abovat tRlaintiff have sfiiciently pled loss

causation and scienter, the Court will not thaddress Defendan&‘gument in relation
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to Plaintiffs’ common law fraud claim. Theourt will deny Defendat’s motion on this
basis.

C. Plaintiffs’ Negligent Misrepresentation Claim.

Defendants argue that Plaintiffs halagled to plead a special relationship ¢
required for negligent misrepresentatiorDoc. 17 at21. Under New York law, :

negligent misrepresentation claim shgontain the following elements:

(1) the defendant had a duty, as a Itestia special relationship, to give
correct information; (2) the defendant desa false representation that he or
she should have known was incorrd®} the information supplied in the
representation as known by the defendariie desired by the plaintiff for a
serious purpose; (4) the plaintiff intestito rely and act upon it; and (5) the
plaintiff reasonably relied on it to his or her detriment.

Hydro Investors, Inc. v. Trafalgar Power In@27 F.3d 8, 20 (2d €i2000). A “special
relationship” requires a greater degreetrofst than between an “ordinary buyer ar
seller.” Dallas Aerospace, Incv. CIS Air Corp. 352 F.3d 775, 7882d Cir. 2003).
Whether a special relationshegists is an issue of fagbverned by three factors
(1) whether the person making a represemtatheld or appeared to hold unique (
special expertise”; (2) whether a “specialat®nship of trust orconfidence existed

between the parties”; (3) whether the $meawas aware of the use to which th

information would be put andipplied it for that purpose.Suez Equity Investors, L.P. V.

Toronto-Dominion Bank250 F.3d 87, 102-032d. Cir. 2001) (quotingkimmell v.
Schaefer675 N.E.2d 450, 454 (1996)).

An ordinary relationshp between a business and members of the public
purchased its stock does not lifiyaas a special relationshipint’l Fund Mgmt. S.A. v.
Citigroup Inc, 822 F. Supp. 2d 36888 (S.D. N.Y. 2011)see alsd’rime Mover Capital
Partners, L.P. v. Elixir Gaming Techs., In€93 F. Supp.2d 65574 (S.D.N.Y. 2011);
Barron Partners, LP v. Lab 123, Inc593 F. Supp. 2d 66674 (S.D.N.Y. 2009) (no
special relationship where thgarties were simply the lgar and seller of corporats

stock). But there are circumstances wherelaionship extends beyond a “typical arm
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length business transaction.8uez Equity Investors, L,R250 F.3d at 103-04 (specia
relationship where “defendants initiated contaith plaintiffs, inducel them to forebear
from performing their own due diligence, angheatedly vouched for the veracity of th

allegedly deceptive information.”)sKimmell 675 N.E. 2d at 454-55 (special relationsh’:o
where defendants sought out pl&fs and provided them with financial projections that

failed to account for a new regulation thatould make defendants’ projection

[92)

economically impractical).

Defendants argue that Plaintiffs fail ghow a relationship beyond a typica
corporation and its shareholders. Plaintd@inter that Defendants possessed unique or
specialized expertise becausdddelants had access to information that Plaintiffs did not,
Defendants were able to evalu#te data in a way that Pldaiifis could not, and this data
induced Plaintiffs to purchaserfi Solar Stock. Doc. 20 48. But unique or specialized
expertise is only one factor necessary tmoestrate a special lationship, and it will
almost always exist when éhknowledge of corporate offtrs is compared to the
knowledge of corporate shareholders. Ritigh must also show that Plaintiffs and
Defendants shared a special relationship of confidence and trust.

Plaintiffs’ allegationsarebased on Defendants’ legaltgduo all shareholders, not
on a special or unique relationship. Dod[L313-16. Plaintiffs allege they relied on
statements and publicatiorssued for all shareholders &rh making purchases of First

Solar stock. See, e.g.Doc.1 1 145. Plaintiffsallege numerous communication$

=

meetings, and phone cal(gl. § 239), but identify only one individual meeting wit
Defendants, where Defendants reassuredntiffaiof First Solar's projections and
expectations after an investors’ conference @).2Plaintiffs fail to allege any facts that
demonstrate this meeting included an exchasfgmformation distinct from the public
exchanges and indicative of a special trustamfidence between the parties. The Court
finds that Plaintiffs’ allegations are insufieit to demonstrate aepal relationship, and
will dismiss the negligent rarepresentation claim.

111
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D. Failure to State a Claim urder Arizona Securities Law.

Defendants argue that because Plaintiits not adequately state a claim und

8 10(b), Plaintiffs’ state securisdaw claims should also faiDoc. 17 at 22. Defendant$

er

D

also argue that Plaintiffs have failed twow a direct tie between the fraudulent sale and

the Defendants’ actions.ld. at 22-23. Defendants argukat Plaintiffs have not
sufficiently stated a claim for violation &.R.S. § 44-1991(A)(3) because they did n
adequately allege a “deceptive scheme bdyaisrepresentations and omissiond” at
23. Finally, Defendants argue that Ptdfs’ claim for § 44-1999(B) “control-person
liability” should be dismissed lbause Plaintiffs fail to pleaa primary violation of § 44-
1991. Id.

In Arizona, “it is unlawfli for a person, inconnection witha transaction or
transactions . . . offering to sell or buy seafes . . . to . . . [m]ake any untrue stateme
of material fact, or omit to state any nraé fact necessary in order to make th
statements made, in the light of the amstances under which they were made, |
misleading.” A.R.S. 8§ 44-1991(A)(2). Semti44-1991 also provides that it is unlawft

for any person to “[e]Jngage in any transaag, practice or course of business whig

operates or would operate as fraud or déc&it44-1991(A)(3). Arizona’s securities law
provides the Attorney Gered with a range of publienforcement measuresstandard

Chartered PLC v. Price Waterhoys#45 P.2d 317, 333 n.6 (Ariz. Ct. App. 1996). B
the legislature provided a private right aftion only against ghviduals who “made,
participated in or induced the unlawful sale purchase.” A.R.S. § 44-2003(A). “Nc
person shall be deemed to have participated in any sale or purchase solely by re
having acted in the ordinary course of thatson’s professional capacity in connectic
with that sale or purchase.ld. To be liable under § 41991(A)(2)-(3), a defendant
must do more than “merely provide infornwatithat contributes to a buyer or seller
decision to close the deal3tandard Chartered PLC v. Price Waterhou845 P.2d 317,
333 (Ariz. Ct. App. 1996).
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The Arizona Supreme Court has held thataim can stand where defendants had
direct contact with plaintiffs fiothe purposes of selling stockkee Grand v. Nacchi@36
P.3d 398, 403 (Ariz. 2010) (“[T]hroughheir acts and omissions the defendant
encouraged the Trust to buy stock from othirsthe aftermarket. This is classi
inducement.”);see also Strom v. BlacR2 Ariz. App. 102, 104Ct. App. 1974) (finding

)

inducement and participatiowhere the defendants placed ads for the securities |and
showed misleading financial statementspmential purchasers). By contrast, whefe

defendants’ misleading statements were diggctly given to stock purchasers and the
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defendants had no additional contadgthwthe purchasers, the claim failsSee In re
Allstate Ins. Litig, 971 F. Supp. 2d 93043 (D. Ariz. 2013).

The Court finds Defendants’ alleyeonduct most like the conduct $tromand
Grand Plaintiffs’ allegations center aroun®efendants’ misrepresentations and
omissions at investor meetings, shardbol conference calls, and other platforms
designed to inform shareholders of Figsilar's value and expected performan&ee,
e.g, Doc. 1 91 103, 108, 151, 153, 156, 15722,185. Unlike the misleading statemenfs

~—+

in Allstate these statements were designedntaintain and encourage investmer
Further, on at least one occasion, Defendardgs with Plaintiffs to encourage them tp
continue investing in First Solar. See Doc. 1 §215. Platiifs also allege that
Defendants’ directly contacted them tocearage investment ov@ne hundred times.
Doc. 20 at 18; Doc. 1 § 239Thus, the Court finds that Pruiffs have adequately plec
that Defendants made, induced, or partitgol in Plaintiffs’ stock purchasérand, 236
P.3d at 401-02 (courts need not parse hdrethe a person violating A.R.S. § 44

1991(A)(3) “made,” “participted in,” or “induced” the lawful sale).
Defendants cite tRed River Resources, Inc. v. Mariner Systems, NexCV-11-
02589-PHX-FJM, 2012 WL 2507517, at *10.(Briz. June 29, 2012), to argue that

* These communications demonstrate fefendants encouraged investment, Qut
they are insufficient to establish a speaialationship for the purpose of negligent
misrepresentation because Plaintiffs do rigiga any exchange offormation beyond
that given to every similarisituated shareholder.
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Plaintiffs have not sufficiently stated aatch because they did hallege “a deceptive
scheme beyond misrepresentationd amissions.” Doc. 17 at 23Red Riverinvolved
claims under A.R.S. 8§ 44-1991(A)(1), whichatefs that it is unlawful for a person t
“employ any device, scheme, or artifice tdrdad” in connection with a transaction t
buy or sell securitiesSeeNo-CV-11-02589-PHX-FIM, 22 WL 2507517, at *10see
also A.R.S. § 44-1991(A)(1). Plaintiffs assea securities claim under A.R.S. § 44
1991(A)(2) and (3), neither afhich require a “device, schee or artifice to defraud.”
Thus, the Court finds Defendants’ argument inapposite.

To the extent that subsection three reggimanipulative conduct that operates
fraud, distinct from actions or omissions, Btédfs have alleged sufficient factSee Red
River, 2012 WL 2507517, at *10. Plaintiffallege that Defendants engaged in
“transaction, practice or course of businessch operates or would operate as fraud
deceit.” SeeDoc. 1 11269-74. Plaintiffs provided numerous allegations, which if ta
as true, show concealment witie intent to mislead regarding panel defects, the ex
of the manufacturing excursion, the profitabildfthe solar power plants, and the abilit
to achieve grid parity.

Plaintiffs have sufficientlypled a claim under A.R.S. § 4991. In light of this
conclusion, the Court will alsdeny Defendants’ motion tosiniss Plaintiffs’ claim for
control-person liability under § 44-1999(B).

V. Leave to Amend

Plaintiffs seek leave t@mend their complaint in the event the Court gra
Defendants’ motion. Doc. 20 at 19. “Leaweeamend should be grad if it appears at
all possible that the plaintiff can correct the defettdpez v. Smitl203 F.3d 1122, 1130
(9th Cir. 2000).

The Court concludes that Plaintiffs’ qeest to amend should be granted
Plaintiffs may amend their negligent misreg@etation claim. The Court has seen

evidence to suggest that Plaintiffs haveedcin bad faith or tt Defendants will be
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prejudiced by the amendment. As aneaced complaint could sufficiently plea
negligent misrepresentationgtilaim is also not futile.

IT IS ORDERED:

1. Defendants’ motion to dismiss (Doc. 17gmanted as to Plaintiffs claim
for negligent misrepresentéion and denied as to the rest of the claims.

2. Plaintiff's request to amend gganted. Plaintiffs shall file an amendeq
complaint on or beforBecember 11, 2018

Dated this 27th day of November, 2018.

Banil & Curplte

David G. Campbell
Senior United States District Judge
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