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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Michael Paul Jessup, No. CV-15-01196-PHX-NVW (JZB)

Petitioner, ORDER
V.

Charles Ryan, et al.,
Respondents.

Before the Court is the Magistrattudge’s Report and Recommendation
Petitioner’s Petition for Writ of Habeas Caipunder 28 U.S.C. § 2254. (Doc. 46.)

Arizona effectively abolished parole bypesaling the authority of any agency t
grant parole for crimes committafter January 1, 1994. 1®@riz. Sess. Laws, ch. 255
§ 86; Sate v. Vera, 235 Ariz. 571, 575, 334 P.3d 75458 (Ct. App. 2014). Petitionef
Michael Jessup (“Jessup”) pled guilty fost-degree murder and armed robbe
committed when he was seventeen years Blthen he was sentenced July 21, 1999,
the only lawful sentences in Arizona for fiktgree murder, including for a juvenile trie
as an adult, were death or life withopérole. Jessup’s plea agreement allowed

sentence of life without parole but not deaffihe agreement also purported to allow|

sentence with possibility of pdeoafter 25 years, but thptovision was a nullity because

no authority to grant parole is¥ed. The plea agreement could not validly authorize
illegal sentence of life with podslity of parole. The onlyegal sentence available unde

both Arizona law and the plea agreement was life without parGle.July 21, 1999,
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Jessup was sentenced to lfethout parole, after the ¢lge purported to exercise
discretion he did not legally have.

In 2012 the United States Supreme Coweitti mandatory sentences of life withouit
parole for crimes of minors to be categally unconstitutional. A sentence of life
without parole could be imposed after consadien of relevant factors and exercise of
discretion in the circumstances. But matady life without parte for juveniles is
unconstitutionalper se. Jessup then sought post-comiaic relief in the state courts
After exhausting those proceads, he timely filed a petition fcdhabeas corpus in this
Court.

The Magistrate Judge recommended deofalessup’s petition. The Court wil

reject that recommendationThe 1993 amendmend the sentencing statute for first

degree murder included three sentencingoopt (1) death, (2) natural life (without
possibility of parole), and (3) &f with possibility of paroleafter 25 years. 1993 Ariz.
Sess. Laws, ch. 153, § 1. But the thirdiap was extinguished 16994 when Arizona
repealed the authority of amgency to grant pal@for crimes commitig after January 1,
1994. The plea agreement in 1999 includedlasory choice of parole that the law did
not allow to be implemented. The termtloé plea agreement purporting to allow parole,
which there was no authority implement, could not veshe judge with authority to

iImpose that illegal sentence.

UJ

Although the Arizona Legislature has sincmsgated parole for juvenile offender

174

previously illegally sentencedith the possibility of parolet has not done so for those
like Jessup who were sentenced to life without possibility of Ipangth no legal
alternative available to thidge. Consequently, Jessupserving an unconstitutiona
mandatory life-without-parole sentence, dilgcontrary to categorical Supreme Court

precedent.
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l. BACKGROUND THROUG H CONVICTION A ND SENTENCING
A. Jessup’s Crimes ad Plea Agreement
Jessup does not contest the followingdawthich are drawn from the presenten

report and were relied upon by the state courts.

On February 18, 188, 79-year-old Frank Watkinwas kidnapped at gunpoint
(Doc. 19-1, Ex. | at 94.) He had gone outhe yard of his Mesa, Arizona, home to pig
grapefruit. [d.) A heavily intoxicatedessup and his companiomded Watkins into his
own pickup truck. I@d. at 94-96.) They stopped to cateanother companion, who drov
the truck to a remote area selamiles from Watkins’s home.ld. at 94.) On the way,
Jessup took Watkins's personal propertyd.)( When the group arrived at the remo
location, Jessup made Watkins Ikvdo a drainage ditch. 1d.) He then shot him
“repeatedly with two pistols at close rangd@th several bullets entering the head af
face of Mr. Watkins.” Id.)

Watkins was reported missing that nightd.X Several hours after the report, th
police found his pickup truck in @ty park in Tempe, Arizona.ld.) It had been set on
fire. (1d.) A previously attached oger shell was missingld)

Another vehicle, an Oldsmobile, dhdeen stolen near the parkdd.Y Jessup and
his two companions were arrested on Fely®8, 1998, after fleeing from the stole
Oldsmobile. [d.) Workers then found Watkins'oly near the drainage ditchld(at
95.)

A grand jury indicted Jessup on five counts: (1) first-degree murder, (2) aj
robbery, (3) kidnapping, (4) arson of a structure, and (5) thefac.(D9-1, Ex. A.) On
February 19, 1999, Jessup entdrdgd a plea agreement to plegdilty to counts 1 and 2.
(Doc. 19-1, Ex. | at 101.) Th®tate agreed to dismiss thther counts and not seek th
death penalty. Id.) The murder count geiired a life sentencatleer “with no possibility
of parole (natural life sentence), or . .ithwparole eligibility after 25 calendar years

incarceration.” Id.) The second option, however, wHsgal. For the armed robbery
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the “presumptive sentence” was 10.5 yetrs,minimum 7, and the maximum 21 undq

1%

Arizona statute. I¢.)

B. The Sentencing Hearing
1. Testimony of Psychologist Dr. Daniel Cady
At Jessup’s sentencing hearing on J2ly 1999, psychologist Dr. Daniel Cady,

who had evaluated Jessup and pred a report, testified dms behalf. (Doc. 19-3, Ex.
EE at 6, 8.) Cady beliedeJessup had been misdiagnossdbipolar; instead, he had

attention deficit hyperactivity disorder, wh inhibited his ability to form social

BN

relationships with his peers as an adolescefge ifl. at 14-18.) When Jessup was 1
with untreated ADHD he likely had aamotional age of 12 to 13Sgeid. at 14.) Cady
did not see Jessup as havingpfanary, aggressive, sociopattpersonality,”and thus he

did not think it likely Jessup would reoffendld.(at 21-22.) Cady did see “a relativel

<

typical juvenile offender who, under catidns of prolonged and extensive substan
use, affected some tremsbously poor judgment.” Id. at 22.) He also believed that
Jessup had the ability to appreciate the wroinglss of his actions, an ability that woul

“increase as time goes on.I'd()

On cross-examination, Cadcknowledged that Jessup had threatened his s|ster

with a knife and chopped herihaff, that he hd a lengthy historyf counseling, and
that he was “well orientedvhen not under the influencé drugs and alcohol.ld. at 25-
26.) He also confirmed detailsom his written report that 3sup appeared to “get off’
on discussing illegal or dangerosituations and encouraginghets to put themselves in
such situations and that he was “[c]ool amdifferent to the rights of others.”ld. at 27-
28.) Finally, he agreethat it is “extremely difficult” topredict future violent behavior.
(Id. at 30.)

Cady summarized his conclusions on redirdchave seen chdren with far worse
psychological profilesrad emotional, mental kinds difficulties like ADHD, who have

made remarkable changes, who have come tmathe juvenile court in their early 209,
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employed, children, married, having successfaktyles where we would have though
they were extremely disturbethildren during adolescence.fd(at 33.)

2. Sentencing Judge’s Findings and Sentence
Sixteen years later, the Arizona CourtAgpeals found the sentencing judge hd

in fact complied with the requirements an intervening Supreme Courfarasguvenile
life sentence without parole. &hudge’s analysis and statezhsons for the sentence a
given below.

Jessup’s attorney argued mitigating factoHe stressed Jessup’s age of 17 at {
time of the crime and his emotional age of 12 to 18. at 39.) He noted that Jessup h3
begun attending Bible wily and stated he agqued responsibility. 1¢. at 39-40.) His
counsel said, “I think thaDoctor Cady, through his report and his testimony, |
indicated safely that this is not a personowh likely to be involved in this type of
situation again.” I@d. at 40.) The State respondeditithe psychological testimony
actually ought to have alarmed the cows, it demonstrated Jessup “has a cond
disorder, a personality disorder. He regularig aepeatedly violates the right of other
He is aggressive. He geiff on doing illegal things.” 1¢l. at 41.) Despite counseling
probation, treatment by doctyrand placement in a reforsehool, Jessup still went ou
“and did what he did to Frank Watkins.Td(at 42.)

The judge then sesmced Jessup. Though heided he did not need to gq
through all of the mitigating anaggravating factors, to hisedtit he stated his reasons fq
the sentence. Id. at 46.) The judge, an expergamd criminal judge, had a recorsq
consisting of the matters later Supreme Caases said shoulde given appropriate
weight before concluding that a defendantttse rare juvenile offender whose crim
reflects irreparable corruption.Miller v. Alabama, 567 U.S. 460, 479-80 (2012Miller

“did not impose a formal fafthding requirement,” and theentencing court need not

“make a finding of fact reganag a child’s incorrigibility.” Montgomery v. Louisiana,
136 S. Ct. 718, 735 (2016)But the judge’s extendedomments did not show tha

disbelieved any of the factsrfteniency/parole. He congded the heinousness of the
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crime trumps the prospect of rehabilitatiomtwithstanding Jessup’s chronological age

of 17, his emotional age df2 to 13, his attention deft hyperactivity disorder, his

chronic drug and alcohol addiction, hisadrication at the time of the murder, and h

statement of remorse. That comes close,gpexihioo close, to saying corrigibility counts

for nothing if the dme is too heinous.

IS

The sentencing judge stated that he eadl considered the presentence report and

attachments, including letters from Watkmdamily and Cady’s report and testimony.

(Id. at 37.) He considered the mitigating tacdf Jessup’s age and other factors but d

not say that he gave themyaweight or what weight. Id. at 43.) He dismissed Jessup

intoxication when he commét the murder as culpability factor: “I have also

considered as a mitigating ctar, although in a way lauld also consider it as an

aggravating factor, that you were on seldrags at the time of the murder.’Ild() He
conceded that Jessup had n&tdmy of violent crimes. Id. at 46.)

The sentencing judge noted that Jessujad and stepmom had “done virtual
everything that a parenbuld possibly do” to get $sup on the right pathld( at 43-44.)
Other aggravating circumstandesluded the cruelty inflied on Watkins by forcing him
to contemplate his fate during the 30-minutevelrthough the only threat appearing i
the record was the implicit threebm brandishing firearms.Id. at 44.) Also included
were Watkins’'s age and concomitant hedpleess, the gratuitausss of the multiple
gunshots, the motive of pecuniary gain, flaet that Jessup was “clearly the mo
culpable” of the thre@erpetrators, Jessup’s criminaktury, and the harm inflicted or
Watkins’s family. (d. at 44-47.) He discounted Jessup’s recent expressions of ren
because “frankly there was no remorse right after the crime or in jail soon aferdt (
44.)

Given the chance, the judge would ha@emsidered the death penalty, which t}
plea agreement forbadeld(at 47.) He instead imposed a sentence of life in pris

without parole:

d

S

y

OIS

e

50N




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

You caused the loss of a husband, a fathgrandfather, a brother, an uncle, of
very decent man, and crimssch as this wére somebody actually gets kidnappg
in front of their home at gunpoint amdurdered, those types of crimes simp
shock the conscience of the community.

And you know, you took the life of, whappears to me, somebody who all of |
would like to know, a decemjce good man who appearexdhave lived his entire
life for his family, for his friend@and someone who we can all admire.

And you know, frankly, Mr.Jessup, we talked abothis at the time of the
settlement conference, but for your pleseagnent and the wishe$ Mr. Watkins’
family, you may have had a really goodhoke of being sentenced to death by n

But when my choice is between a chatitat you will be paroled -- and | know
what happens 25 years down the linéd/hat happens is, thavery one of the

members of the family who opts inillvget a letter from the Department of

Corrections, from the Board of ExecwivClemency, and each year they w
receive that same letter, and each year thdlygo throughthe pain of having to
think about Mr. Watkins’ deatma the manner that it was committed.

So when my choice is beé&n a chance that you will lparoled andertainty of
knowing that you will be in prison for theest of your life, the choice become
clear to me. | really do believe thgdu forfeited your right to walk as a freg
member of society, again, because @& Heinousness of the crimes and crue
that you imposed on Mr. Watkins.

(Id. at 47-48.)

In sum, though the Supreme Court did radter the fact, require the judge to hay
given findings of fact and higasons for sentence, the judge did. Those reasons af
all culpability reasons without rejection orsdount of any of théeniency/corrigibility
reasons, other than Jessup’s remorsalree it was not expressed early on.

For the armed robbery, the judge alspaved a sentence of 18 years, near
high end of the 7 t@1 year range, and well aboveeth0.5 year presumptive sentenc
“to run consecutive to theurder sentence.”ld. at 48.)

Il. POST-CONVICTION RE LIEF PROCEEDINGS
A. State Court Proceedings
On June 20, 2013, Jessup filed a Novédost-Conviction Relief. (Doc. 19-1

Ex. P.) He contended that the Serpe Court’s June 25, 2012 decisionNiller v.

Alabama, 567 U.S. 460 (2012),oastituted a significant change in law that would
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overturn his sentence for murde®ee Ariz. R. Crim. P. 32.1(gjone ground for relief is
“a significant change in the law that, if ajgol to the defendant'sase, would probably
overturn the defendanttonviction or sentence”).

In Miller, the Supreme Court held “mandatdifg without parole for those undel
the age of 18 at the time tifeir crimes violates the gth Amendment’s prohibition on
cruel and unusual punishments.” 567 U.S4&8 (internal quotation marks omitted). |
distilling the “foundational principle” fromts precedents, the Court explained th
“imposition of a State’s most severe penalt@ juvenile offenders cannot proceed
though they wer@ot children.” Id. at 474. The Court waoncerned “about children’s
diminished culpability and heightenedpacity for change . . . .Td. at 479. The Court
commented on the “great difficulty . .. dfstinguishing at this early age between tl
juvenile offender whose crime reflects untorate yet transient imrhaity, and the rare
juvenile offender whose crime refits irreparable corruption.ld. at 479-80 (internal
guotation marks omitted). The Court did farteclose sentences to life in prison witho
parole. It barred mandatory life sentences auttparole and requiretthe judge “to take
into account how children are different,dalmow those differences counsel agair

irrevocably sentencing them to a lifetime in prisoid. at 480.

The Court did not provide specific facsofor the sentencing judge to consider.

Instead, it noted that a mandatory life-without-parole scheregudes the judge from
considering things such as (1) “chronat@y age and its hallmark features—amor
them, immaturity, impetuosity, and failure tppmeciate risks and consequences”; (2) “t

family and home environment”; (3) “the circumstances of the homicide offe

including the extent of [ ] participation atlde way familial and peeressures may have

affected” the defendant; (4) “incompetenci&@ssociated with youthfor example, []
inability to deal vith police officers or prosecutors (lnding on a pleagreement) or [ ]
incapacity to assist” one’s own attorney; and (5) “the bdggi of rehabilitation even

when the circumstances most suggestlitl’at 477-78.
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The state superior court denied Jessup-paosvtiction relief. It stated thatvtiller
does not place a categorical ban on juvenike Without parole.” (Doc. 19-1, Ex. Q alt
153.) Instead, “thgudge or jury musthave the opportunity t@onsider mitigating
circumstances such as the age of the rikfiet at the time of the offense prior to

imposing the harshest sentempassible for a juvenile.” 1d. at 153-54.) In Jessup’s case

under the meaningless term of the plea eent purporting to allow parole in thi

U7

mandatory life sentence, the court weighed age as a mitigating factor against|a
number of aggravating famts and gave a life sentence without paroléd. &t 154.)

Consequently, the superior court held thiater was not “a significant change in law” a

92

applied to Jessup’s casdd.f

Jessup moved for reconsidaon (Doc. 19-1, Ex. R.)which the superior court
denied on July 30, 2013 (@. 19-2, Ex. U). It assoed without deciding thatiller
applied retroactively. I¢. at 66.) The court noted thMiller did not foreclose a life
sentence but instead “mandated that mitigafi@afors such as age” be considered before
imposing such a sentenceld.f “The record in this mattds clear that the sentencing
judge took into account the agetbe defendant as part of the sentencing determinatjon.
Therefore, ifMiller has retroactive application, itequirements regarding mitigation
have been met . .. .1d; (internal citation omitted).)

Jessup appealed. (Doc. 19E%. V.) On April 9, 205, the Arizona Court of
Appeals granted review but denied relief.o(D19-2, Ex. Z at 162.) It explained:

Assuming, arguendo, that Miller applies retroactively, Jessup has not shown
entittement to relief. Miller prohibits mandatory life sentences without the
possibility of parole for juveile offenders. Jessup’srgence to natural life was
not mandatory. The superior court notgdsentencing that had the option to
sentence Jessup either to natural life @ Viith a possibility of release after 25
years’ imprisonment. In considering thppropriate sentence, the superior court
found Jessup’s age to be one of severdigating factors. The court also heard
from a psychologist regarding his presact evaluation of Jessup as a juven|le
offender. Among other opinions, thesychologist did not believe Jessup|s
aggressive activity would extend intdulthood and his g@peciation of the
wrongfulness of his acts would increaséhwvage. The psychologist further noted
that adolescents do not have the same kinfildgment as adults. In short, the

-9-
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superior court considered “how childrane different” and Jessup’s sentence
natural life complied witiMiller.

(Id. at 161 (internal citations omitted) (emphasis in original).)

Jessup petitioned for review in the Astra Supreme Court (Doc. 19-2, Ex. AA
which summarily denied the petition @ttober 27, 2015 (Doc. 19-2, Ex. CC).

B. This Habeas Petition and Inervening Supreme Court Law

On June 29, 2015, Jessup filed this Retitunder 28 U.S.C. 8254 for a Writ of
Habeas Corpus for violation dfiller. (Doc. 1.)

On January 25, 2016, the United States Supreme Court held that its ruli
Miller was substantive and retroactivilontgomery v. Louisiana, 136 S. Ct. 718, 736

(2016). ‘Miller, then, did more than require a sec&mnto consider a juvenile’s youth

before imposing life without pale; it established that the penological justifications for

life without parole collapse in light dhe distinctive attributes of youth.ld. at 734

(internal quotation marks omitted). Thus, eVéra court considers child’'s age before
sentencing him ... to a lifetime in prrg that sentence still violates the Eighf
Amendment for a child whose crime reflecisfortunate yet transient immaturity.rd.

(internal quotation marks omitted). A “State may remedwidler violation by
permitting juvenile homicide &#nders to be considered for parole, rather than
resentencing them.fd. at 736.

. ANALYSIS
The Antiterrorism and Effective Death PépaAct of 1996 ("AEDPA”), Pub. L.

No. 104-132, 110 Stat. 1214pverns petitions by stateigoners for habeas corpus.

Relief under AEDPA requires a timely patiti and exhaustion of state-court pos
conviction remedies. Relief cdre granted only if the s&tourt adjudication “resulted
in a decision that was contrary to, or inved an unreasonable application of, cleat
established Federal law, dstermined by the Supreme Coaf the United States.” 28
U.S.C. §2254(d)(1). *“A state-court dsian is contrary to this Court's clearly

established precedents if it applies a rule tiwattradicts the governing law set forth in

our cases, or if it confronts a set of fattst is materially idistinguishable from a
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decision of this Court bueaches a different resultBrown v. Payton, 544 U.S. 133, 141
(2005).

In most habeas cases “the federal taimould ‘look through’ [an] unexplained
decision to the last relatecagg-court decision that does provide a relevant rationale”
should “presume it the unexplained decision adopted the same reasoniigson v.
Slers, 138 S. Ct. 1188, 1192 (2018). Becatlse Arizona Supreme Court disposed
Jessup’s post-conviction relief with a summargtesy this Court looks to the reasoning (
the Arizona Court of Appeals.

A. Jessup’s habeas petition is timely.
A habeas petitioner must filgs petition within one yedrom “the date on which

the constitutional right asserted was initiatgcognized by the Supreme Court, if th
right has been newly recognized by the upe Court and made retroactively availab
to cases on collateral review.” 28 U.S&2244(d)(1)(C). “The time during which &
properly filed application for State post-cortian or other collateral review with respec
to the pertinent judgment or claim is pendsiwll not be counted toward any period
limitation under this subsectionld. § 2244(d)(2).

The Supreme Court decidddiller on June 25, 2012. Jesgsfiled his state-court
post-conviction relief petition odune 20, 2013. (Doc. 19-Ex. P.) That filing was
within one year and tolled thgeriod, under § 2244(d)(2), file a federal habeas petitior
until after the state-court petition was concludé&dirther, Jessup filed this federal habe
petition on June 25, 2015, befothe Arizona Supreme Coutéenied review (and endec
the tolling period) on Octob&7, 2015. (Doc. 19-2, Ex. CCJessup’s habeas petition
timely.

B. Jessup exhausted his state-coupost-conviction remedies.

A habeas petitioner in state custody ndiynenust exhaust any available statg
court post-conviction remedies28 U.S.C. § 2254(b)(1).The state must have “thq
opportunity to pass upon and correct allegadations of its prisoners’ federal rights.
Baldwin v. Reese, 541 U.S. 27, 29 (®4) (internal quotation marks omitted). “T
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provide the State with the nesary ‘opportunity,” the prisonenust ‘fairly present’ his
claim in each appropriate state court . . .,a@bgralerting that court to the federal natu
of the claim.” Id.

All aspects of JessupWliller claim were fairly presented to the Arizona couri
His petition relied entirely oMiller. (Doc. 19-1, Ex. P at 151.) The parties do
dispute that the state courts decidedsdp’s post-conviction relief petition based (g
whether the sentencing judge complied wWithler, a substantive decision based on t
merits of a federal constitomal question. The Arizona Gad of Appeals was expressly
presented with the problem of the option aftsecing to parole thatould not be legally
implemented. (Doc. 19-2, EX at 117.) The Arizona Sugme Court summarily deniec
review. (Doc. 19-2, Ex. CC.) Jessup prdpexhausted his state-court remedies.

C. Jessup’s mandatory life sentence whout possibility of parole is
directly contrary to Miller's categorical prohibition of such sentences.

Because Arizona had no pardlat could be iplemented since9B4 and the plea
agreement required a life sentence, Jessup seatenced to a mandatory life senten
withoutactual possibility of parole foa crime he committed whilee was under 18. The
sentencing judge had no other choiceputhh the plea agreentemisled him into
thinking he did. Miller requires an actual choice to deny parole and real exercise of
discretion. Jessup’s senteranad the decision of the Arizor@ourt of Appeals directly
conflict with the categorical rule dfliller that “mandatory life without parole for thos
under the age of 18 at themi of their crimes violas the Eighth Amendment’g
prohibition on cruel and unusual punishméntb67 U.S. at 465 (internal quotatior
marks omitted).

Despite the sentencing judge thinking Ied a choice of parole or no parols
Arizona law gave him nghoice. The State of Arizortead abolished parole for crime
committed after January 1, 1994. 9B9Ariz. Sess. Laws, ch. 255, § &Rate v. Vera,
235 Ariz. 571, 575, 334 P.3d 754, 758 (8pp. 2014). The abolition was done in tw
steps. First, the authority of the Boastl Executive Clemencyo grant paroles was

abolished for crimes after January 1, 19%&cond, a system of earned release credit
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enacted in its place. The syst of earned release credits cannot be applied to a
sentence.See Vera, 235 Ariz. at 575, 334 P.3d at 758he Board’s authority for parolg
remained for sentences and crimes beforeiaiy 1, 1994. Though sentencing statut
remained on the books, includipgrole for some crimes,ahwas necessary for crime
committed before January 1,980 and prosecuted after. &irizona Court of Appeals
did not recognize that the sentencing judgehoice of parole was empty because thg
was no authority to implement parole for igss crime. Therefore, the life senteng
without parole was mandatoryl'he ruling is “contrary to . . . clearly established Fede
law as determined by the Supreme Court efltinited States.” 28 U.S.C. § 2254(d)(1).
The State contends it no longer matteed thessup’s life sentence was required
be without parole because the Arizona Legisle “reinstated parole for all juvenile
sentenced to life with possibility of release after a termyd#ars in 2014.”(Doc. 49 at 4
n.1.) The Magistrate Judge’s Report anddtemendation said the same. (Doc. 46 a
n.2.) Butthe 2014 statute to which thte and the Magistrate Judge point says:

Notwithstanding any other\ws a person who is sentsd to life imprisonment
with the possibility of release after serving a minimum number of calendar yez:
for an offense thavas committed before the persdtamed eighteen years of ag
Is eligible for parole owompletion of service of th@minimum sentence, regardles
of whether the offense was commiatten or after January 1, 1994.

A.R.S. 813-716 (emphasis added). Tloartially curative statute validated th
possibility of parole for tbse juveniles whose sentenaélegally purpoted to allow
parole. But the statute did thing to cure the federal uncstitutionality of juvenile life
sentences that in reality were mandatowvilighout parole, even tugh the sentencing
judge mistakenly thought he could sentetw@arole and expressed his agreement w
the mandatory life sentencetout possibilityof parole.

The patrtially curative statute thus does Inelp Jessup. He was not “sentenced
life imprisonment with the possibility of release.” He was sentenced twilifeut the
possibility of release. Parole was not legden he was sentenced, and he is s
ineligible for parole becaesthe 2014 statute does not apply to him. Casesvika,
where the Arizona Court of Appeals fouAR.S. § 13-716 remedied an assuriviter
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violation, dealt with sentences such as “life without parole for tyviwe (25) years.”
235 Ariz. at 572, 334 P.3d at 755¢ee also Sate v. Randles, 235 Ariz. 547, 548-49, 334
P.3d 730, 731-32 (Ct. App. 2014) (“The trurt sentenced Randlés life in prison
without the possillity of parole until heserved a minimum term of 25 years.”).

Some legislators were aware that /SR8 13-716 cured only some but not §
Miller violations for juveniles irArizona. One proposed biould have added this new
section: “Notwithstanding any le¢r law, a person who is sentenced to serve a tern
imprisonment, including consecutive sentenoést least twenty-five calendar years fc
an offense that was committedfd® the person attained eigbieyears of age is eligiblg
for parole on completio of service of twenty-five calendgears.” H.B. 2193, 53d Leg.
2d Sess. (Ariz. 2018). That bill did not pasis.would have given Jessup a right to

parole hearing not purportedly given at Bmsntencing and that could not have be

1

n of

DI

a

en

legally given. Under current Arizona laWwpwever, Jessup still has no route to parole.

See also Sate v. Valencia, 241 Ariz. 206, 210, 386 P.3®@3, 396 (2016) (noting that thg
need for resentencing “could be obviated by the legislature amending A.R.S. 81
716 to apply to inmates serving naturak lisentences [sentencesthout parole] for
murders committeds juveniles”).

The State argues that the prospafcexecutive clemency satisfidéiller: “Miller
precluded only mandatory life sentences; itdsaothing about executive grants G
clemency versus parole.” (Doc. 49 at Ahe State’s interpretation would rendéitler
meaningless. Probably all juvé sentences in violation dfliller would not be in
violation of Miller because likely every stathas some form oéxecutive clemency,
however rare its exercise. In Arizona, the gowr can grant clemenonly if the Board
of Executive Clemency first recommends tpetition to the governor. A.R.S. § 3]
402(A). In stating its express holding, thiller Court said “parole,” not “clemency.”
567 U.S. at 4b. And in Graham v. Florida, 560 U.S. 48, 69-70 (2010), a cas
foundational to théMliller holding, the Court remarked, “The State does not execute

offender sentenced to life without parole, the sentence alters the offender’s life by
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forfeiture that is irrevocablelt deprives the convict dhe most basi@iberties without
giving hope of restoratioxcept perhaps by egutive clemency—theemote possibility
of which does not mitigate the harshness of the sentence.”

Moreover, the State makekis argument in disregarof its own sentencing
statute. Before 1993, the statute alldwanly two sentences for first-degree murder:

“death or life imprisonment in the custodytbE State department of corrections for lif

D

without possibility of release on any basigiluthe completion of the service of twenty
five calendar years ....” 1988 Ariz. Sekaws, ch. 155, § 1. In 1993, the Arizona

Legislature amended the sentencing statutado a third possibleentence: “natural
life"—i.e., life without possibility of parole or any releaselndeed, the new statute
provided, “An order sentencing the defendamatural life is not subject to commutation

or parole, work furlough owork release.” 1993 Ariz. Seskaws, ch. 153, 8§ 1. The

current statute still does not provide for release, including clemency, for those sentenc:

to natural life, as Jessup was. A.R.S. 8 33(A)(2) (2018); (Doc. 19, Ex. J at 118). So
much for executive eimency as an escape from Arizondi$ler violations.
Although Montgomery contemplated a parole heay as a proper remedy for a

Miller violation, 136 S. Ctat 736, no Arizona statute permé parole hearing for Jessuj

U

Resentencing is the only remedy availabletii@ violation of his constitutional right.

Because the initial sentence included teaunts of conviction arising from the

same conduct—first-degree murder and armed robbery—the resentencing must addr

both counts. No one can know the extentvtoch the sentencinmidge considered the
sentence for one count in deciding the serddior the other. Unss dealing only with

mandatory minimum sentences and sentenanly to the minimums, judges can and

U

should consider the total r#ence when sentencing on mukigounts. Indeed, a judge
can reduce the sentence he otherwise woubdg® for one count in lig of an additional
mandatory minimum sentence to be imposed for another coGhtDean v. United
States, 137 S. Ct. 1170, 1177 (2017).
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The question considered e Arizona Court of Appeals was whether the
sentencing judge could have consideasd did adequately consider thiller factors
beforeMiller was decided. The Ninth Circuit haddhé is possible to have adequately
considered théliller factors beforeMiller became the law. 1Bell v. Uribe, 748 F.3d
857, 860 (9th Cir. 2014), th€ircuit noted that the petither was sentenced in 2005,
beforeMiller was decided in 2012. But because “teatencing judge did consider both
mitigating and aggravating factanader a sentencing scheme that affords discretion and
leniency, there is no violation oMiller.” 1d. at 870 (emphasis added). A life sentence
without parole was not mandatoryBel|.

The Arizona Court of Appeals’s discussiohhow the sentencing judge actually
undertook aMiller analysis in his sentencing remarks of no consequence. The
sentencing judge had no authority make such a choiceThe illegal term of the plea
agreement could not vest him with powergiwe a life sentence with parole that is
unenforceable. The sentencing judgegmarks had no more effect fdiller purposes
than a scholar's comments would have, fa& #ame reason. Neither a scholar nor the
judge in this case had legal hatity to give a sentence ofédifwith possibility of parole.
That authority and its exercisge the lynchpin of satisfyiniyliller, eitherex post or in
futuro. The Arizona Court of Appeals’s holdirigat the empty exercise of non-existent
discretion satisfiediller is at best “an unreasonable application Mftler. 28 U.S.C.
§ 2254(d)(1). When stripped of verbiage dowrstibstance, it is also directly “contrary
to . .. clearly established Federal law akdrined by the SupreenCourt of the United
States.”Id.

Jessup’s case is entirely different from peler sentences in courts that had
authority to sentence to lifeith or without parole ana@oincidentally touched on the
necessary factors, dater enlightened byililler and Montgomery, in sentencing to life
without parole. From 199 2014, Arizona had a regime of mandatory life sentences
without parole. The life-with-parole sentenformally on the boak for first-degree

murder was a nullity becausetbie 1994 abolition oAny agency’s poweo grant parole
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for crimes committed after Januaty 1994. For juveniles, &t is a categorical violation
of Miller, so Jessup and all other juveniles trsmmtenced to life without parole ar
entitled to resentencing, or a parole Ie@if new state legislation permits it.

This case is about whether a sentengudyge could absolve an unconstitution;
mandatory life sentence without pardlem its unconstitutionality by expressing hi
obiter dictum that he agreed with ¢hmandatory sentence, witthich he had no authority
under state law to disagree. The ®upe Court’'s categorical pronouncement
constitutional right of juveiles is not so easilgeduced to a word game.

D. Postscript
This case presents another serious tiuesof whether the sentencing judge]

comments and process satisfidte requirements of Miller-compliant life sentence
without parole. The state coutisld they did. That may @ “unreasonable applicatior
of” Miller remediable on federal habeas corpus.

To be sureMiller does not require findings of faahd statement of reasons fq
the sentence to show that fjnelge did not sentence the juvlerto life without parole in
violation of theMiller requirement that only the incorrigéoare so sentencediut in this
case the judge did state his findings andaesss The state courtsought it enough that
the judge considered the aged corrigibility factors witbut analysis of the actua
reasons stated for the sentende.simple thought experinm¢ will show that could still
violate Miller. Suppose a judge, after considera the relevant factors, deliverec
reasons for life without paroléhat substantively defiiller. Suppose the judge founc
incorrigibility factors unimportant, thoughveighty on their own, in light of the
overriding need for punishment and detace. Surely that would violakdiller.

In this case the sentencing judgesghaustive comments on the reasons |1
sentence addressed only thenloeisness of the crime and the harm to the victim and
family. He said nothing about the prospfmst rehabilitation withgrowth, maturity, and
treatment. He even statedeaaseason to deny parole thag thictim’s family would be re-

traumatized by the parole hearing procesBhere is an especially serious questi(
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whether parole can be dedi for juveniles becausthe otherwise-constitutionally-
required parole hearing procetself weighs against parole.

This Court does not reachade questions. The grounids relief stated herein arg
sufficient.

IT IS THEREFORE ORDERED that ¢hReport and Recommendation (Doc. 4
IS rejected.

IT IS FURTHER ORDERED that Petitien Michael Paul Jessup’s Petition Unds
28 U.S.C. § 2254 for a Writ of Habeas Qaspoy a Person in S&aCustody (Non-Death
Penalty) (Doc. 1) is granted.

IT IS FURTHER ORDERED that the Cledt the Court enter judgment in favo
of Petitioner Michael Paul Jessup againssg@@dents granting his Petition for Writ g
Habeas Corpus Under 28 UCS.8 2254 and ordering dh Petitioner be resentence
within 120 days on bbtcounts of conviction.

The Clerk shall terminate this case.

Dated this 28th day of August, 2018.

s

Neil V. Wake
Senior United States District Judge
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