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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

Jeffrey Lihosit,
Plaintiff,

V.

Doc.

No. CV-15-01224-PHX-NVW

ORDER

Jason Flam and Jane Doe Flam, husband

and wife; Patrick Carroll and Jane Dqe
Carroll, husband and wife; City of Mesa, |a

municipal entity; andlohn Does I-X, ABC
Corporations 1-X, and XYZ Partnerships
I-X,

Defendants.

Before the Court is Defendants’ MotionBasmiss (Doc. 26).0Oral argument was

heard on May 4, 2016. For the reasthra follow, the Motion will be granted.

l. BACKGROUND

Jeffrey Lihosit claims that two police officeused excessive force in the course

arresting him. He describes the incidenhis First Amended Guoplaint. Defendants

have submitted a video and transcript ofitft@dent, as well as documents from the po:

arrest municipal court proceedings.
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A. Lihosit’s Allegations
The First Amended Complaint (Doc. 29)eges as follows.On the evening of

October 29, 2014, City of M Police Officer Patrick Carroll and Detective Jason Fl
spoke with Lihosit outside sihome about his recent comnuation with his ex-wife.
(Id. at 111.) The officers did not arrivath the intention to arrest him.ld( at 1 12.)
Throughout the conversationHasit was calm and unarmedid.(at 7 13, 19.) He was
smoking a cigarette and haid a cup of coffee. Iq. at 1 13.) He never raised his voig
or made any threatsld()

During the conversation, hosit read aloud a text message from his wife wh
stated in part, “This isdiculous, just like you.” Ifl. at { 14.) Officer Carroll mistakenly
thought Lihosit was referring to the officeradathreatened to “puhclLihosit] in the
face.” (d. at 1 15.) Lihosit thetooked at Officer Carroll andsked him if he had just
threatened harm.Id. at { 16.) Detective Flam saidat Officer Carroll did not make g
threat. [d.at §17.)

Lihosit asked to speak witie officers’ supervisor. Iq. at  18.) In response tg

Lihosit’s request, Detective Flam pointed hser at Lihosit and said, “You are about

be lit up!” (Id. at § 19.) The officers then arrestabosit in order to cover up their use

of excessive force.ld. at 1 20.)
Lihosit’s neighbors and other ggers-by saw this incidentld(at § 22.) Lihosit

” 1]

suffered “anguish and paimnd suffering,” “post-traumi stress-disorder,” and

“humiliation in front of his kidsgirlfriend and neighbors.” Id. at § 24.) Neighbors will

not let their children aly with Lihosit’'s children anymorend Lihosit’s role as leader of

his son’s boy-scout group is jeopardizettl.)(
Lihosit brings this actionnder 42 U.S.C. § 1983.1d( at 6-11.) He claims that
the officers used excessive force in aiadn of the FourttAmendment. I¢l. at 6-9.) He

also claims that this violation resulted frahne City of Mesa’s policies, practices, g
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customs and its failure to traand supervise its officers.S¢eid. at 26, 49-58.) He
seeks damages against the officers and the City, jointly and seveladllst 11.)

B. Video, Transcript, and Municipal Court Documents
Defendants submitted a videsd the incident (“Videt), taken from Detective

Flam’s body camera. SeeDoc. 33.f Defendants also submittea transcript of the
incident, written by a third party who ¥ehed and listened to the VideoSeDoc. 26-
2.) Lihosit does not disputde authenticity of the Video dhe transcript. (Docs. 35
36.) Defendants also submidtecopies of the charges brought against Lihosit
municipal court after the arrest, as wellcapies of that court’s findings.SéeDoc. 26-
1.)

The Video and transcript gvide a fuller picture of wét happened. Detectivg
Flam, Officer Carroll, and Lihosit were standioutside, withina few feet from each
other, talking. $eeVideo;accordDoc. 25 at § 19.) Officer&roll told Lihcsit that the
reason they were there was to address litisagcent communicatiowith his ex-wife,

in light of a court order limiting such communication:

OFFICER CARROLL: What w're here to address is that
you were served witan order of the court saying that you're
not to contact her, except in ggs to the chilken. Okay?
She made a compldinegarding one of #h[communications]

(Video at 0:04-0:11; Doc. 28 at 3.) Lihosit offered toead his recent communication
with his ex-wife from his phonehe officers agreed(Video at 0:32-0:3; Doc. 26-2 at
4.) Looking through his phan Lihosit muttered, “This isidiculous, guys You guys

have no idea.” (Video at 0:39-0:43; Doc. 26-2 at 4.) Lihoghtread aloud a text
message. (Video at 0:58-1:1Dpc. 26-2 at 4.) Detéiwe Flam specified that the

! The Video is not accessible fromettelectronic case docket. Defendan
delivered the Video to Lihosit and the Court@CD. Defendants ém filed a notice of
delivery, which is part of #ncase docket. (Doc. 33.)
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communication in question was an email, nob@ meessage. (Video at 1:15-1:22; Do

CJ

26-2 at 4-5.) Looking throughis phone again, Lihosit declared, “I ain’t contacting her

anymore. | understand the point.” i¢o at 1:24-1:2@)oc. 26-2 at 5.)

Lihosit then read aloud frofnis phone, “This is ridicalus, just like you.” Upon

hearing this, Officer Carroll began to argue, Detective Flam clarified that Lihosit was

simply reading an email. Officer Carroll then said that kihtwas about to get punche

in the face™:

MR. LIHOSIT [Reading from phone screen]: This is
ridiculous, just like you.

OFFICER CARROLL: Well—
DETECTIVE FLAM: No. No, no—
OFFICER CARROLL: —if he was ridiculous—

DETECTIVE FLAM: —that’s the—no0, no, no. He’s reading
the email. I'msorry. [Laughing]

OFFICER CARROLL: He was alt to get punched in the
face.

(Video at 1:30-1:38Doc. 26-2 at 5.)

Upon hearing Officer Carroll's remark, hosit turned his head toward Office

Carroll and asked, “Did you just tell me you wganna punch me in the face?” He the

turned the rest of his body towardfider Carroll and repa&ted the question:

MR. LIHOSIT: Did you justtell me you were gonna punch
me in the face?

DETECTIVE FLAM: Hey, you know what—
OFFICER CARROLL: Read your email.

MR. LIHOSIT: Did you justtell me you were gonna punch
me in the face?

OFFICER CARROLL: | s& you were about to.

-4 -
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(Video at 1:39-1:43Doc. 26-2 at5.)

Detective Flam pointeé Taser at Lihosit's chesh@ warned that he would be
tased if he walked towardffizer Carroll again. Lihosit sted that he did not walk

toward anyone, and he asked Detective Flamatba supervisor. The officers insiste

that Officer Carroll did not make a threat:

DETECTIVE FLAM: I'm goingto Taze you if you walk
towards my officer again—

MR. LIHOSIT: | didn’'t walk—

DETECTIVE FLAM: —I'm not playing.

MR. LIHOSIT: —towards anybody.
DETECTIVE FLAM: I'm not messing around.

MR. LIHOSIT: Call your supervier. He just threatened to
punch me in the face.

OFFICER CARROLL: No, | said—
DETECTIVE FLAM: No, he did not. You know what—
MR. LIHOSIT: [Indiscernible] check that.

(Video at 1:44-1:51Doc. 26-2 at 5-6.)

Detective Flam ordered Lihosit to putshtoffee down and waed that Lihosit

was “about to get lit up.” He then orderkthosit to kneel anglace his hands on his

head:

DETECTIVE FLAM: You krow what, put your coffee
down.

MR. LIHOSIT: [IndiscernibleJturns back on officers].

DETECTIVE FLAM: Have yoa—have you been Tazed
before?

MR. LIHOSIT: No. I'm not—
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DETECTIVE FLAM: Okay, ‘case you're about to get lit
up. Put your cigarette down.

MR. LIHOSIT: Okay, I'm not doing anything.

DETECTIVE FLAM: You know wlat, you're a big guy. |
want you to kneel down rightere and put your hands on
your head.

MR. LIHOSIT: Whatever.
(Video at 1:51-2:04; Doc26-2 at 6.) Lihosit was handffed and arrested without
further incident. (Video &:04-2:47; Doc. 26-2 at 6-7.)

According to municipal court documentshosit was charged two days later fq

=

violating an order of protection(Doc. 26-1 at 3 Violating an ordeof protection is a
class 1 misdemeanor. A.R88 13-2810(A)(2), (B). Thenunicipal court found Lihosit
guilty. (Doc. 26-1 at 3-4.)

Il. LEGAL STANDARD

Defendants move to dismiss the First Amended Complaint for failure to state :

claim under Federal Rule of Civil Procedure 12(b)(6). (Doc. 26.)

—h

When considering a motion to dismiss¢c@urt evaluates the legal sufficiency ¢
the plaintiff's pleadings. Dismissal under Rdl2(b)(6) can be based on “the lack of |a
cognizable legal theotyor “the absence of sufficierfacts alleged under a cognizable
legal theory.” Balistreri v. Pacifica Police Dep/t901 F.2d 696, 69@®th Cir. 1990). To
avoid dismissal, a complainead include “only enough facte state a claim for relief
that is plausible on its faceBell Atlantic Corp. v. Twomb)\650 U.S. 544, 570 (2007).

On a motion to dismiss under Rule 12(b)(@l), allegations of material fact are
assumed to be true and construed in the ligbst favorable to the non-moving party.
Cousins v. Lockyeb68 F.3d 1063, 1067 (9th Cir.@®). However, that principle does$

v

not apply to legal conclusions oonclusory factual allegationsAshcroft v. Igbgl 556
U.S. 662, 678 (2009). “A claim has faciahpsibility when the plaintiff pleads factual

-6 -
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content that allows the coud draw the reasonable inference that the defendant is li
for the misconduct alleged.id. “The plausibility standards not akin toa ‘probability
requirement,’” but it asks for more than aesh possibility that a defendant has act
unlawfully.” 1d. To show that the plaintiff is entitdeto relief, the comlgint must permit
the court to infer more thandhmere possibility of misconductld. If the plaintiff's
pleadings fall short of this stdard, dismissal is appropriate.

Generally, material beyond the pleadingay not be considered in deciding
Rule 12(b)(6) motion. However, a court ynproperly look beyondhe complaint to
matters of public record, and doing so donesconvert a Rule 12(b)(6) motion to one f¢
summary judgment.Mack v. S. Bay Beer Distributors, In@98 F.2d 1279, 1282 (9th
Cir. 1986). Therefore the Court considére municipal court documents submitted K
Defendants (Doc. 26-1) in deciding the present motion.

A court may also look to documents on whitie complaint necessarily relies,
their authenticity is not contesteccams v. Yahoo! Inc713 F.3d 11751179 (9th Cir.

2013). Lihosit's complaintecessarily relies on the circurastes surrounding his arres

Defendants have submitted a Videsed Doc. 33) and transcript (Doc. 26-2) of the

incident. While these are not “documents” in the traditional sense, they are essent
full understanding of the evenunderlying Lihosit's compint, and Lihog does not
dispute their authenticity. @s. 35, 36.) Therefore ti&ourt considers the Video an(
transcript in deciding the present moti@nd this consideration does not convert t
motion to one fosummary judgment.

Even if the motion were converted toeofor summary judgnm, the Court need
only provide the parties “a reasonable oppatyuto present all the material that i
pertinent to the motion.” e R. Civ. P. 12(d). Hereno further oportunity is
warranted. At oral argument, Lihosit's counhsenceded that the images and sounds
the Video are accurate, and he reserved tite to offer supplemental evidence only 1

the extent that the Videe ambiguous or subject taultiple inferences. SeeDoc. 35 at

Able
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1.) The Court considers the Video onlyttee extent that its unambiguous and nof
subject to multiple inferences.Séeid.) Lihosit also concedethat the transcript is
accurate. (Doc. 36.) Because Lihosit canoffeér evidence contradicting the Video g

transcript, there is no need fan opportury to do so.

. ANALYSIS
Lihosit fails to state a claim for constionally excessive forceand in any event

the officers are entitled to qualified immunity.

A. The Force Used Was Not Excessive.
Whether a law enforcementficer used excessive force the course of an arres

must be analyzed ued the Fourth Amendment and itseasonableness” standard.
Graham v. Connqr490 U.S. 386, 395 (1989). “Theasonableness’ of a particular uge

of force must be judged frothe perspective of a reasonabféicer on the scene, rathe

than with the 20/20 gion of hindsight.” Id. at 396. “The caldus of reasonableness

must embody allowance for the fact tipatlice officers are often forced to make split-

second judgments—in circumstances tha& tnse, uncertain, drrapidly evolving—

about the amount of force that is ngs&ry in a particular situationld. at 396-97.

Excessive force analysis involves three stgfl) assessing the severity of the

intrusion on the individual’'s constitutionalghts by evaluating thgype and amount of
force inflicted, (2) evaluating the governmisninterest in the use of force, and (G
balancing the gravity of thetusion on the individual's ghts against the government’
need for that intrusionLowry v. City of San Diego-- F.3d ----, 20168/NL 1273183, at
*3 (9th Cir. Apr. 1, 2016). The government’s interest the use of force depends o

numerous factors, including the severity of trime at issue, whwadr the suspect posel

an immediate threat to thafsty of officers or othersand whether the suspect was

actively resisting arrest or attempting to evade arrest by flijfattos v. Agaranp661

F.3d 433, 441 (9th Cir. 2011)r'he most important factor vhether the suspect posed an

=

N
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immediate threat to safetyld. But balancing the individal's constitutional interests

174

against the government interests at staiquires considering “the totality of the
circumstances, including whatever factorsyrba relevant in a particular caséMarquez
v. City of Phoenix693 F.3d 1167, 1145 (9th Cir. 2012).

1. The type and amount offorce used was minimal.
Lihosit does not challenge the arrest itsbut the force used leading up to it

namely, the officers’ words and pointing af Taser. To the extent these actiops

constitute force, it is minimal.

~—+

First, Officer Carroll stated, while stamgj near Lihosit, “He was about to ge
punched in the face.” Thisadément was not force at alOfficer Carroll was talking
aboutLihosit rather than to him, expressing whatuld havehappened rather than what
will happen.

Seconds later, as the interaction grew éabDetective Flam pioted his Taser at
Lihosit’s chest and stated, “Yae about to get lit up In contrast with Officer Carroll's
statement, this was a warning, which mayirigkstinguishable from a threat. Detective
Flam was talking directly thihosit, expressing what will ipgen if he continues acting a
certain way.

Lihosit was not actually puncteor tased. In fact, halleges no physical injury.
He alleges only “anguish and pain and suffering,”
“humiliation,” and forms of social exclusionlt is difficult to see how the officers’
conduct caused any actual damage. ButNimth Circuit has specified that excessie
force need not involve “deadly force or phydiblows” and that “a plaintiff may recover
‘nominal damages without proof of actuajury’ for unreasonable intrusions on one’s
bodily integrity.” Headwaters Forest Def. v. Cty. of HumbokKO F.3d 11851199 (9th
Cir. 2000) (quotingLarez v. City of Los Angele946 F.2d 630, 64(©th Cir. 1991)),
vacated and remandazh other grounds534 U.S. 801 (2001)Therefore, although the

force used here was minimal, its reasbleness must still be evaluated.

post-traumatic stress-disorder,
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2. The officers had a non-trivialinterest in using force.
As explained, Officer Carroll's statementkat Lihosit “was abut to get punched

in the face”—was not force. fteed not be evaluated undee frourth Amendment at all

But even if it was force, it was a reactionaigerceived insult. Seconds earlier, Lihos

had said, “This is ridiculous, just like you.Officer Carroll mistaknly thought Lihosit
was referring to the officers. Although calling afficer “ridiculous”is not an evasion of
arrest, it suggests an unwillingness to coogerdtihosit had voiced a similar sentimer
earlier in the conversation when he lookbdough his phone and muttered, “This
ridiculous, guys. Yoguys have no idea.”

Detective Flam’s pointing and threategito use his Taser was an attempt
defuse a volatile situatioriihosit had become somewhaindrontational. Upon hearing
Officer Carroll, he stopped reading from Ipsone, turned hisdad toward Officer
Carroll, and asked, “Did you just tell me yauere gonna punch me the face?” When
Officer Carroll dodged the questipLihosit asked again, thisne turninghis entire body
toward Officer Carroll,Did you just tell me you wergonna punch me in the face?
They were within a few feet from each oth@&etective Flam deemddhosit a threat to
Officer Carroll's safety, so he aimed his Tiaae Lihosit and warned that he was “abo
to get lit up.”

Lihosit alleges that throughout this interaction he rieedcalm and unarmed an(
did not raise his voice or make any threaisimittedly, these chargeristics suggest that
he was unlikely to actually attack Officer CdlrdBut Detective Flam decided not to tak
any chances.

3. The officers’ use of force was justified.
Again, Officer Carroll's stament that Lihosit “was about to get punched in {

face” was not force at all. But even ifvitas, it was a reasonahbleaction to what he

perceived to be an insult and an unwillingnessooperate. Although that perceptign

was mistaken, Officer Carroll's actions musit be viewed “with the 20/20 vision of

-10 -
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hindsight.” Graham 490 U.S. at 396. The Fourmendment allowsor the possibility
that an officer will lose his temper and makestakes. Of course, this is not to say th

actually punching or directly threateninggonch Lihosit would have been reasonable.

at

Detective Flam’s threatened use of hisdiawas a reasonable method of ensuring

Officer Carroll's safety. Ensing safety is the most imp@nt factor in determining

whether an officer's force was excessivMattos 661 F.3d at 441. Lihosit was

apparently becoming combative, having edrioward Officer Carroll and asked, twice

“Did you just tell me you wergonna punch me ithe face?” Detective Flam eliminate
the risk of further escalation by wargihihosit that he would use his Taser.

Such warnings are not just permissibbejt preferable. Had Detective Flan
actually used his Taser, the constitutionalityuldodepend in part on whether he hag
given Lihosit adequate warningCompareGravelet-Blondin v. Sheltory28 F.3d 1086,
1092 (9th Cir. 2013juse of Taser excessive whe@ prior warning was givenMattos
661 F.3d at 451 (same&nd Bryan v. MacPhersqr630 F.3d 805, 831-32 (9th Cir. 201(
(same)with Marquez v. City of Phoeni¥93 F.3d 1167, I7b—76 (9th Cir. 2012) (use of
Taser not excessive where prior warning wagg. Detective Flam did not violate th
Constitution by doing what it ght have required had tlys turned out differently.

It is hard to see how Detective Flaroutd have resolved éhsituation in an
equally effective, less intrusvway. Even if such anltarnative existed, the Fourth
Amendment does not require officers to use ‘least intrusive” degree of forceBryan
v. MacPherson630 F.3d 805, 813 (9th Cir. 20100Dfficers must make “split second

judgments” in “tenseyncertain, and rapidlyvelving” situations. Graham 490 U.S. at

396. That is what Detective Flam did. Agesult, Lihosit was arrested without furthe

incident.

-11 -
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B. Even if the Force Was Excessive, thOfficers Are Entitled to Qualified
Immunity.

Under 8§ 1983, government officials suedtheir individualcapacities may asser
the affirmative defense of glified immunity, which genelly protects them from civil
damages for performance discretionary duties.Mueller v. Auker 576 F.3d 979, 992
(9th Cir. 2009)Butler v. Elle 281 F.3d 1014, 1021 (9th CR2002). Qualified immunity
protects an official who “makes a decisidimat, even if constitionally deficient,

reasonably misapprehentee law governing # circumstances.”Brosseau v. Haugen

543 U.S. 194, 198 (2004). KE standard is an objectiveethat leaves ‘ample room for

mistaken judgments.” Mueller, 576 F.3d at 992 (quotinilalley v. Briggs 475 U.S.
335, 343 (1986)). “Qualifiedmmunity gives governmentfficials breathing room to
make reasonable but mistaken judgmentsualopen legal questions. When proper
applied, it protects ‘all but the plainly incompetent or those who knowingly violate
law.” Ashcroft v. al-Kidgd563 U.S. 731 (2011) (quotiridalley, 475 U.S. at 341).

To determine whether a lagnforcement officer is entitteto qualified immunity,
the district court must determine (1) e@her the officer violated a plaintiff's
constitutional right and (2) whether that rightas “clearly establieed in light of the
specific context of the casat the relevant timeMattos v. Agaranp661 F.3d 433, 440
(9th Cir. 2011) (en banc)The Court has already determihthat Detective Flam ang
Officer Carroll did not violate Lihosit's cotitutional right. For that reason alone, thg
are entitled to qualified immuty. Further, even ifthey did viohte Lihosit's
constitutional right, the right was not “clearly established” at the time.

To determine whether Lilsit's constitutional right wa clearly established, thg
Court must consider whether the contourshaf law were “sufficietly clear that every
reasonable official would havenderstood that what he is dgi violates that right.”Id.
at 442 (quotinaal-Kidd, 563 U.S. at 741). The law mag clearly established without 3
case directly on point, butexisting precedent must havplaced the statutory of

constitutional question beyond debateld. The Supreme Couthas repeatedly told

-12 -
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courts . . . not to define clearly estabés law at a high levef generality.” Mullenix v.
Luna --- U.S. ----, 136 S. CB05, 308 (2015) (quotingl-Kidd, 563 U.S. at 742). “The
dispositive question is ‘whether the violative naturepafticular conduct is clearly
established.” Id. (quoting al-Kidd, 563 U.S. at 742) (emphasis Mullenix). “Such
specificity is especially importairt the Fourth Amendment contextld.

Lihosit has not identified gnprecedent, bindingr otherwiseunder which the
officers’ conduct would beonstitutional. Nodoes the Court know any. In briefing
and at oral argument, Lihosit has attemptednalogize to a casehere a police officer
pointed a gun at a suspect’s he&hbinson v. Solano C1\278 F.3d 1007, 1010 (9th Cir
2002). This analogy fails because a Tasamnly “an intermediate level of force.See
Bryan 630 F.3d at 826. Uike the plaintiff in Robinson Lihosit does not claim that he
feared for his life. Therefore, evédnthe officers violated Lhosit's constitutional right,
the right was not “clearly established.” Tb#iicers are immune taihosit's claim for
damages.

C. Leave to Amend

Leave to amend shoulgk freely given “Waen justice so requires.Fed. R. Civ. P.
15(a)(2). Courts should cadsr five factors: bad faith, wwe delay, prejudice to the
opposing party, futility of amndment, and whether the pitdf has previously amended
the complaint.Johnson v. Buckley56 F.3d 1067, 1077 (9th Cir. 2004). “Futility alon
can justify the denial of a motion to amendid.

Amendment would be futildere. Lihosit has alregdamended his complaing
once. The Video and trangarisubmitted by Defendant shdhat Lihosit cannot allege

anything more to salvage his claims. Thusfurther leave to aemd will be granted.

IT IS THEREFORE ORDERED that Defermta’ Motion to Dismiss (Doc. 26) is

granted with prejudice.
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IT IS FURTHER ORDERED that the &k shall enter separate judgme
terminating this case for failure to statelaim upon which relief may be granted.
Dated this 16th day of May, 2016.

Ao S VR e

7 ~ Neil V. Wake
United States District Jue
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