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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Carol Coghlan Carter, et al., No. CV-15-01259-PHX-NVW
Plaintiffs,
aintiffs ORDER
V.

Kevin Washburn, et al.,

Defendants

Before the Court is the Gila River lasi Community’s Motiorio Expedite Ruling
on Its Motion to Intervene d3efendant. (Doc. 180.)

This is an action originally brought by tveets of plaintiffs, each set consisting ¢
an Indian child and two non-Indian fosterguats seeking to adofite child. The action
challenges provisions of thedian Child Welfare Act concemnmg such children. It is &
putative class action on behaif others similarly situad. The litigation is of great

magnitude and of equal importance.

92

Both State and Federal Daftants filed substantial motions to dismiss challenging

the action on grounds of lack mifjury, lack of standing, lack of ripeness, abstention, 3
failure to state a claim upon weh relief can be granted. Amis curiae briefs have bee
freely allowed. The Gila River Indian Comamity filed a motionto intervene with a
proposed motion to dismiss that itself challentee Plaintiffs’ standig. (Doc. 47, 48.)

The Navajo Nation also moved intervene. (Doc. 81.)
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At oral argument on all pending motioos December 18, 2015, ten days after t
briefing was completed, the Court consa&bkrall briefs, inalding the Intervener-
Applicants’ proposed briefs. €hntervener-Applicants weravited to participate in the
oral argument, and the Indian Community deadin But counsel for Rintiffs stated that
one of the adoptions had goti@ough, suggesting possibheootness as to that set g
Plaintiffs. Counsel also st that they were working tdd specific new plaintiffs.

The Court concluded that dhe pending motions needéal be resolved togethel
and after the addition of any new plaintiffSthat is especially séor the motions to
intervene because who the pastage very much affects imention, and doubly so wher
justiciability is widely clallenged based on the circstances of plaintiffs.

When the Plaintiffs had not filed a mani to amend their Complaint to add thog
additional plaintiffs by Felrary 22, 2016, the Court ong&l them to say whether an
when they planned to do so. (Doc. 145.) arch 2, 2016, Plaintiffs filed a motion tc
amend to add another set of plaintiffs. (D®60.) That motion was granted as soon
the briefing on the motion was complete. (Dtd2.) The briefing is not yet complet
on the ensuing motions to dismiss the Amended Complaint.

The Gila River Indian Community asksrfan expedited rulig on its Motion to
Intervene. It also attaek to its motion a proposed kit to Dismiss First Amended
Complaint. (Doc. 180-1.)The Motion for Accelerated Ruling will be denied.

First, the Indian Community has no goaxplanation why th€ourt must preview

the reach and issues of the case by ruimg motion to intervenbefore canvassing the

reach and issues of the case on all the motmdsmiss. Thendian Communities’ brief
on those motions will be consiaet, just as its previous bfiwas considered. The Indiaf
Community demands major inefficiency and waste by the Court.

Second, the Indian Community is quitaistaken when it says it is being
prejudiced by the Court’'s orderly managemehthis case and of their motion. Th
Indian Community has not been denied anytigipation in the case, as its propose

pleadings in intervention—#ir proposed motions to disss—have been and will bg
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considered in ruling on all thaotions to dismiss. They will not be behind anyone in the
disposition of their motion to gimiss if intervention is grardeand they will have the full
benefit of their briefing even if interventiondenied. Due to the pendency of motions to
dismiss, this Court has not doard cannot yet do anythinffecting anyone’s interests
Nothing of substance has happd in this case that the Indian Community could have
missed out on.

As for participating in discovery, no g yet has the right to demand discovery
because the parties have not yet had tharphg conference der Rule 26(f), Federal
Rules of Civil ProcedureSee Rule 26(d)(1). The discoweithat has gone on has to be

~—

by consent of the parties. &hndian Community does ns&y whether it sought conser

from the parties to seek discovery, whether it sought consent and was refused, qr ev

what discovery it would seek and why it nedtle discovery befora ruling on all the
pending motions to dismiss.

The Indian Community respéglly requests the Court toule on its Motion to
Intervene by June 1, 201€Doc. 180 at 2, 5.) That is emay after briefing is due to bé¢

1”4

completed on the pending motions to disnisThat is impossible, but the Indiap
Community need not fear any prejudice whihe Court devotes tihe pending motions
the considerable effort that thesquire, none ahead of any other.

IT IS THEREFORE ORDERED that the I&iRiver Indian Community’s Motion

to Expedite Ruling on Its M®mn to Intervene as Defenaia(Doc. 180) is denied.

Dated: May 13, 2016.

4 ~ Neil V. Wake
United States District Jue




