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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Kevin Eric Pesqueira, No. CV 1501426-PHX-DGC (ESW)
Plaintiff,
V. ORDER

Charles L. Ryan, et al.,
Defendants.

Plaintiff Kevin Eric Pesqueira, who is represented by coutseyght this civil
rights action pursuant to 42 U.S&1983. Defendant Sedlardided a Motion to Dismiss,
which Plaintiff opposes. (Docs. 16b/4.) The Court will deny the Motion.

l. Background

On screening of Plaintiff's First Ameed Complaint (Doc. 11) pursuant to 2
U.S.C. 8 1915A(a), the Courtt@emined that Plaintiff statl Eighth Amendment medica|
care claims against Defendaiarse Sedlar and John Doe #ising from their alleged
failure to treat Plaintiff's injured right hand(Doc. 12.) Plaintiff subsequently filed 3
Notice to Substitute Defendant Lohr forhdoDoe #1, and service was executed
Defendant Lohr on April 3, 2018. (Doc86, 100.) Defendant Sedlar was served
November 7, 2018. (Docs. 162, 164.)

Defendant Sedlar moves to dismiss parguo Federal Rules of Civil Procedur]
12(b)(2) and 12(b)(5) fdack of personal jurisdiction anidsufficient service of process

and, in the alternative, fdailure to prosecute pursuantfule 41(b). (Doc. 165.)
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. Motion to Dismiss

A. I mproper Service

When Plaintiff filed his original ComplainRule 4(m) providedhat if a summons
and complaint are not served on a defendatttinv120 days afteriling, the court shall,
after notice to the plaintiff, either dismiss the action or, if the plaintiff shows good c
for the failure, direct that service be effecteithin a specified time. Fed.R.Civ.P. (4)(f)
The Ninth Circuit has explainethat Rule 4(m) “requires a district court to grant 4
extension of time when the plaintshows good cause for the delayEfaw v. Williams
473 F.3d 1038, 1040 (9th Cir.@D) (internal citabns omitted) (emphasin original). A

plaintiff may demonstrate good cause by simgathat he made a reasonable and dilige

effort to effect service.See Electrical Specialty Cu. Road & Ranch Supply, InQ67
F.2d 309, 312 (9th Cir. 1992). “Additionallyghule permits the district court to grant a
extension even in the sénce of good causeEfaw, 473 F.3d at 1040 (internal citation
omitted). Courts should give Ruleadliberal and flexible constructionSee Borzeka v.
Heckler 739 F.2d 444, 447 (9th Cir. 1984). ¥hdetermining whether an extension f¢
service is warranted, a district court shoalohsider factors such as prejudice to t
defendant, actual notice of a lawits and eventual serviceEfaw, 473 F.3d at 1041see
Pioneer Inv. Servs. Co.Brunswick Assocs. Ltd. P’ship07 U.S. 380, 395 (1993) (factor
to consider in excusable-negt determined include dangermkjudice, length of delay,
reason for delay, and whethmarty acted in good faith).

Defendant Sedlar argues that the Counttdgpersonal jurisdiction over her becau
she was not served until moreththree years after Plaintfffed his original Complaint,
and Plaintiff failed to complete service wiitthe time required in Rule 4(m). (Doc. 16
at 6-11.)

A review of the docket shows that theu@iofound good caus® grant Plaintiff,

who was proceeding pro se at the time, ssvextensions of the service deadlin

~ 1 The rule for service was amended aftaimlff filed his Complaint, shortening
the time for service to 90 daySeeFed. Rule of Civ. P4(m) (2015 Amendment).)
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(Docs. 40, 46, 69, 80, 90, 133, 147.) Pldintias finally able to serve Defendant Sedl;
on November 7, 2018nd the Court determined there was good cause to deem this sq
timely. (Docs. 162, 163.hus, contrary to Defendant @ar’'s argument, the Court ha
already found good cause &xtend the deadline.Courts must “be generally morg
solicitous of the rights of pro sktigants, particularly wherntechnical jurisdictional
requirements are involvedBorzeka 739 F.2d at 448.

Defendant Sedlar asserts that she will beddy prejudiced” byhe delay in service
because five years have elapsed since Plgntiaim arose and “the memories of all ¢
the witnesses will have faded” and “[b]oth evidence and witnesses have likely been
(Doc. 165 at 11.) These conclusory assertanesinsufficient to Isow that she will be
unable to defend against Plaintiff's claims. cAadingly, to the extent Defendant Sedld
seeks dismissal based on improperisenher Motion is denied.

B. Failureto Prosecute

Defendant argues that thisatter should be dismiss@drsuant to Rule 41(b) for
Plaintiff's failure to proseate based on his failure “toiligently pursue servicel.]”
(Doc. 165 at 13.) Rule 41(bN@wvs the Court to dismiss atction for failure to prosecute
or failure to complywith court orders. SeeFed. R. Civ. P. 41(b}ells Canyon Pres.
Council v. U.S. Forest Ser403 F.3d 683, 689 (9th Cir. 200%erdik v. Bonzelet963

F.2d 1258, 1260 (9tlir. 1992). Before dismissal oitleer of these grounds, the Cour

must weigh “(1) the public’s terest in expeditious resolutief litigation; (2) the court’s

need to manage its docket; (3) the risk ofymtage to the defendants; (4) the public poli¢

favoring disposition of cases on their merigsd (5) the availality of less drastic
alternatives.”Ferdik, 963 F.2d at 1261 (citingenderson v. Duncan79 F.2d 1421, 1423
24 (9th Cir. 1986)).

The Court already found good cause for extending the service deadline. (Doc,

Additionally, the record shows dh although Plaintiff's eayl attempts at service wer¢

unsuccessful, he was diligenthis attempts to locate Defend&edlar by seeking multiplg

subpoenas, service packetsd guidance from the Court.SéeDocs. 21, 46, 69, 83, 90
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99, 121.) Thedendersorfactors do not favor dismissal Bfaintiff's claim. The docket
in this matter does nshow that Plaintiff has abandoned his claims.
IT ISORDERED:

(1) Thereference to the Magistrate Judgeitbdrawn as to Defendant Sedlar’s

Motion to Dismiss (Docl65), and the Motion idenied.
(2)  All other mattersmust remain with the Magistrate for disposition af
appropriate.
Dated this 1st day of February, 2019.

Dol & Courptee

David G. Campbell
Senior United States District Judge
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