Smith &#035;2527f

© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

H

7 v. Ryan et al Doc.

WO
IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Christopher Lee Smith, No. CV-15-01465-PHX-JAT
Petitioner, ORDER
V.

Charles L Ryan, et al.,

Regpondents.

Pending before this Court is PetitioiseAmended Petition foWrit of Habeas
Corpus. (Doc. 8). T&@Magistrate Judge to whom tluiase was assigned issued a Rep

and Recommendation (“R&R”) (Doc. 17)ac@mmending that the amended Petition

denied and dismissed because it is barrethbystatute of limitations. Petitioner filed

objections to this recommendation. (Doc. 18).

The R&R also made altemtive recommendations on the merits of the claims

the amended Petition the event the amended Petitiorfasind to be timely. Petitioner

and Respondents objected to thos®nemendations. (Docs. 18, 19).

This Court “may accept, reject, or modifyn whole or in part, the findings ol

recommendations made by the magistrate judg8”’U.S.C. 8 63®)(1). Further, this

Court must review the portions of the R&R wdhich either party objected de novg.

United States v. Reyna-Tapia, 328 F.3d 1114, 1121 {<Cir. 2003) én banc) (emphasis in
original); Schmidt v. Johnstone, 263 F.Supp.2d 1219, 1226 (D. Ariz. 20@3jollowing

Reyna-Tapia, this Court concludes thake novo review of factual and legal issues i

Dockets.Justia.c

20

prt

n



https://dockets.justia.com/docket/arizona/azdce/2:2015cv01465/936388/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2015cv01465/936388/20/
https://dockets.justia.com/

© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

required if objections are madbut not otherwise.”).

l. Statute of Limitations

The amended Petition in this case isvegmed by the statute of limitation$

prescribed by the Antiterrem and Effective DeatRenalty Act, 28 U.S.(§ 2244(d),

which provides:

(1) A 1-year period of limitation shall apply to an application for a writ of
habeas corpus by a person in custpdysuant to the judgment of a State
court. The limitation period shall run from the latest of--

(A) the date on whh the judgment becanfmal by the conclusion
of direct review or the expitian of the time fo seeking such
review;

(B) the date on which the impedinteo filing an application created
by State action in viakion of the Constitutionr laws of the United
States is removed, if the applitamas prevented from filing by such
State action;

(C) the date on which the castional right asserted was initially
recognized by the Supreme Couift,the right has been newly
recognized by the Supreme Court and made retroactively applicable
to cases on collateral review; or

(D) the date on which the factyaredicate of the claim or claims
presented could have been discedethrough the exercise of due
diligence.
(2) The time during which a properly filed application for State
post-conviction or other collateral review with respéstthe pertinent
i_ud_gm_ent or claim is pending shall nbé counted toward any period of
imitation under this subsection.
In this case, Petitioner’s conviction beeafinal on October 21, 2013, when th
Superior Court denieBetitioner’s timely petition for posteaviction relief. Doc. 13 at
10. Petitioner never properly filed an appeala proper request fa@xtension of time to

appeal, this decision; thus, October 21, 2013 is when his conviction becante Final.

_ ! Petitioners do not receive statryt tolling for untimely filings. See Allen v.
Sebert, 552 U.S. 3, 6 (2007ho6lding, that time limitsno matter their form, are filing
conditions, and that a state pasteiction petition is thereforeot properly filed if it was
rejected by the state court as untimehtrnal quotations ral citation omitted).
Accordingly, Petitioner is not entitled to stsdry tolllng? for hislate filed petition for
review with the Arizona Court of AppealsFurther, althougtlihe R&R assumes that
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13 at 11 (quoting the Arizona Court of Aggls’ summary dismissal of the late file
petition for review of the trial court’s dealiof the petition for post-conviction relféf
Thus, this habeas petition waise in Federal court by Qudder 21, 2014, unless Petitiong
is entitled to tolling. The habeas petitiortis case was filed on July 30, 2015.

A. Statutory Tolling

Petitioner objects to the above calculat@inwhen his federal habeas statute

limitations began to run. Dod8 at 1-2. Specifically, helaims that his various filings

between October 21, 2013 (when the stak®l court denied his petition for postt

conviction relief) and Februarg, 2014 (when héled his untimely petition for review
with the Arizona Court of Appeals) should further toll his federal statute of limitatic
The various filings include a tioe of intent to file a petitin for review and a motion for
extension of time that was filed the incorrect court. Becaaisione of these filings were
“proper” under the state rul¢as evidenced by the fact ttiae Arizona Court of Appeals
ultimately found the petition foreview to be untimely notithstanding these filings),
none of these filing qualify for statutorylling. Moreover, even if Petitioner receives
tolling up to when he filed his untimely petiti for review (February 3, 2014), his habe
petition in this Court would ha been due by Felary 3, 2015; making his July 30, 201
filing untimely regardless.

Petitioner also argues that he shorédeive tolling until the Arizona Suprem¢

Court denied his petition for review (whidbetitioner claims was September 15, 2014).

Doc. 18 at 2. Because none of Petitionelliads in state court were timely, none @
them were properly filed. Thus, Patitier is not entitled to statutory tolling.

Finally, Petitioner argues that this Courbshll use December 12014 as the date

Petitioner would have received tolj of 35 days after the triaburt’s denial of the post-
conviction relief petition for tb time to petition for reviewo the Arizona Court of
Appeals (R&R at 5-6), Petitioner is not entitledtolling for the time teseek review of a
non-of-right post-conviwon relief petition. See Bunn v. Ryan, No. CV-12-02114-PHX-
GMS, 2014 WL 794340, at *{D. Ariz. Feb. 27, 2014).

_ > The Arizona Court of Appeal’s Ordersdiissing the Appeal (Doc. 13-2 at 197
Is undated.
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he filed his habeas petition in federal court liseathat is the date he filed a “Notice for

Petition under 28 U.S.C. § 2254As indicated above, the Petition in this case was due

by October 21, 2014; therefore, even if @aurt used the December 21, 2014 filing date,

the Petition in this case would be untimely. However, the tGaumot use this date a
Petitioner cannot “relate back” his Petition in these to another case. Further filing
habeas petition that is dismissed doed toll the statute of limitationdDuncan v.
Walker, 533 U.S. 167, 181 (2001). Thus, the Gautl use July 30, 2015, the date thi
Petition was filed, as the datetilener filed in federal court.

B. Equitable Tolling

Alternatively, Petitioner argues that Heosld receive equitable tolling through th

UJ

a

e

denial of his petition for review by thArizona Supreme Court because he did not

understand the law and was not advised howvatoulate the statute of limitations. Dog.

18 at 2. However, misundéasding the law is not a basis for equitable tollin

Raspberry v. Garcia, 448 F.3d 1150, 1154 (9th Cir. 2Q06~urther, Petitioner has failed

to show that any circumste®, much less an g&ordinary circumsince, prevented him
from timely filing. See Lawrence v. Florida, 549 U.S. 327, 33 (2007) (requiring
Petitioner to show “(1) that hHeas been pursuing his righdgigently, and (2 that some
extraordinary circumstance stood in his vand prevented timelyiling” to qualify for
equitable tolling) (internal quations omitted). Indeed, during the permissible time lin
for filing, Petitioner sent variaufilings to various courts; éne appears to be no reasd
he could not have filehis habeas petition during thisveatime frame. Thus, Petitione
is not entitled to equitable tallg and his petitiors untimely.

Moreover, even if the Court gaveetitioner equitable tolling through whe
Petitioner knew his petition for review had been rejected as untimely, February 2%, ?

his habeas petition in this Cawvould have been @uby February 212015. Thus, even

~® As noted in footnote 2 above, the copy of the Arizona Court of Appe
dismissal in this record (Doc. 13-2 at 199 undated. Howevegn February 21, 2014,
Petitioner signed a motion for reconsideratdrthe Court of Appeals Order dismissin
his petition for review as untimelyDoc. 13-3 at 2. Thus, gt the latest February 21
2014, Petitioner knew his petition forview was procedurally improper.
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If Petitioner received equitable tolling, Rigly 30, 2015 habeas petition is untimely.
Based on all of the foregoing, Paiiter's petition is untimely and will be
dismissed because it is barredtbg statute of limitations.

[, Alternative Recommendation of the R& R

The R&R alternatively recommends thewen if the Petition was timely, the

Petition should be denied.The amended Petition raisés claims. R&R at 4.
Respondents argued that the kagif the claims were not gperly presented to the stat

courts and are now technicalgxhausted but procedurally defeed. Doc. 19 at 4.

[

Other than the statute of limitations argumdétespondents did not respond as to claim 1

of the amended petition (in @lr limited answer) (R&R a#, n. 3), but the R&R
nonetheless concluded that the mlais without merit (R&R at 8j. Petitioner and
Respondents object to various recommedaton the resolution of the 7 claims.
Because the Court has carded that the aended Petition is umely, the Court
will not reach the alternative recommendationthe R&R regarding the substance of tf
claims in the amended Petitiodccordingly, all of theobjections are overruled withou
prejudice to re-asserting any such obgcat a later time if appropriate.
[11.  Conclusion

Based on the foregoing,

IT ISORDERED that the Report and Recommendat(Doc. 17) is accepted of

modified as specified above regarding theuséaof limitations for filing the petition. The
objections (Docs. 18, 19) aresmved as specified abov&@he amended pigon (Doc. 8)
is denied and dismissed with prejudice @nel Clerk of the Courshall enter judgment
accordingly.

IT ISFURTHER ORDERED that pursuant to Rule 1df the Rules Governing
Section 2254 Cases, ihe event Petitioner files an appdhk Court deniessuance of a

certificate of appealability because dismissahef petition is based on a plain procedut

* In their objections to the R&R, Respontestate that claim 1 was exhausted |

state court. Doc. 19 at 5-6, n. 4.
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bar and jurists of reason would not find tldsurt’s procedural ruling debatablesee
Sack v. McDanid, 529 U.S. 473, 484 (2000).
Dated this 11th day of August, 2016.




