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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Kelly Teresa Fisher, No. CV-15-01490-PHX-NVW
Plaintiff, ORDER
V.

Carolyn W. Colvin, Acting Commissionef
of Social Security,

Defendant.

Plaintiff Kelly Teresa Fisher seeks reviamder 42 U.S.C. 305(g) of the final
decision of the Commissioner of Social S&gu(“the Commissionely, which denied her
disability insurance benefitand supplemental securitycome under sections 216(i)
223(d), and 1614(a)(3)(A) of ¢éhSocial Security Act. Because the decision of thg
Administrative Law Judge (“ALJ") is not supported by substantial evidence and is b
on legal error, the Commissioner’s decision will be vacated and the matter remand
calculation and award of benefits.

l. BACKGROUND

Plaintiff was born in May 1967 and was 4@ays old at the onset of her disability.

She completed a high school education ahthined a cosmetology license. Her on
past relevant work was as a staffing coorttina She underwent aisl laminectomy in

2001 and a spinal fusian 2004. She had aispl cord stimulator implanted in 2006. i
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addition to these proceduresedils had spinal injections. She suffers from chronic b
pain, migraine headaches, tate, insomnia, and depression.

In August 2011, Plaini applied for disability insurance benefits an
supplemental security inoee, alleging disability begimmg March 20, 2010. On
September 9, 2013, she appeared with herrayoand testified at a hearing before t
ALJ. A vocational expert ab testified. On Decembdr9, 2013, the ALJ issued @
decision that Plaintiff was not disabled withime meaning of the Social Security Ac
The Appeals Council denied dhtiff's request for review of the hearing decisio
making the ALJ’s decision the Commissionefisal decision. On August 3, 2015
Plaintiff sought review by this Court.

Il. STANDARD OF REVIEW

The district court reviews only those issuraised by the party challenging th
ALJ’'s decision. See Lewis v. Apfe236 F.3d 503, 517 n.13tfOBCir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal errc@rn v. Astrue495 F.3d
625, 630 (9th Cir. 2007). uBstantial evidence is mothan a scintilla, less than 4§
preponderance, and relevant evidence th@aaonable person migatcept as adequats
to support a conclusion considey the record as a wholdd. In determining whether
substantial evidence supportgi@cision, the court must consider the record as a wh
and may not affirm simply by isolating aptscific quantum of supporting evidencdd.
As a general rule, “[w]hereéhe evidence is susceptibte more than one rationa
interpretation, one of whichupports the ALJ’s decision,dhALJ’s conclusion must be
upheld.” Thomas v. Barnhart278 F.3d 947, 954 (9t@ir. 2002) (citations omitted);
accord Molina v. Astrue674 F.3d 1104, 111(®th Cir. 2012) (“Een when tk evidence
IS susceptible to more thame rational interpretation, weust uphold the ALJ’s findings

if they are supported by inferences reasonably drawn from the record.”).
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lll.  FIVE-STEP SEQUENTIAL EVALUATION PROCESS
To determine whether a claimant is digabfor purposes of the Social Securit

Act, the ALJ follows a five-step process. @0F.R. 8§ 404.1520(a). The claimant bea
the burden of proof on the first four stepsit the burden shift®d the Commissioner at
step five. Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry endid. At step two, the ALJ detmines whether the claiman
has a “severe” medically determinablgohysical or mental impairment
8 404.1520(a)(4)(ii). If not, the claimaistnot disabled and the inquiry endd. At step
three, the ALJ considers wther the claimant's impairment or combination
Impairments meets or medically equals apamment listed in Appendix 1 to Subpart
of 20 C.F.R. Pt. 404. § 404.1520(a)(4)(iilf.so, the claimant is automatically found t

be disabled.ld. If not, the ALJ proceeds t&tep four. At stepdur, the ALJ assesses thge

claimant’s residual functional capacity awtermines whether the claimant is st
capable of performing past relevant work4@®t.1520(a)(4)(iv). If sathe claimant is not
disabled and the inquiry endsd. If not, the ALJ proceeds tthe fifth and final step,

where he determines whethre claimant can perform any other work based on

claimant’'s residual functional capacity, eag education, and work experience.

8 404.1520(a)(4)(v). If so, the claimanis not disabled. Id. If not, the claimant is
disabled.ld.

At step one, the ALJ found dh Plaintiff meets the insured status requirements
the Social SecurityAct through December 31, 2015,dathat she has not engaged
substantial gainful activity since March 2P010. At step twothe ALJ found that
Plaintiff has the following severe impairments: lumbar degenerative disc disease,
osteoarthritis, left S1 radicypathy (compressed nerve), lsficroiliac arthralgia (joint

pain), migraine, headaches, and chronien pgyndrome. At step three, the AL
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determined that Plaintiff does not have apamnment or combination of impairments that

meets or medically equals an impairméisted in 20 C.F.R. Part 404, Subpart P,

Appendix 1.
At step four, the ALJ found that Plaintiff:

has the residual functionaéapacity to perform th&ll range of light work

as defined in 20 CFR 404.1567(b)daAd16.967(b) wh the following
limitations: The claimant is capab&é no more than occasional postural
maneuvers such as balancing, stagpkneeling, crouching, crawling and
climbing on ramps and stairs; but mastoid climbing on ladders, ropes
and scaffolds. The claimant canri# exposed to dangerous machinery
and unprotected height§he will require a sit/stand option at will provided
it include not being off task fanore than 10% of the day.

The ALJ further found that Plaiiff is capable of performig past relevant work as &

staffing coordinator.

IV.  ANALYSIS

A. The ALJ Did Not Provide Clear and Convincing Reasons for
Discrediting Plaintiff's Symptom Testimony.

In evaluating the credibilitpf a claimant’s testimony garding subjective pain of
other symptoms, the ALJ is required to engagea two-step analysis: (1) determin
whether the claimant presented objective madevidence of an ipairment that could
reasonably be expected to produce some degree of the pain or other symptoms :

and, if so with no evidence of malingerin@) reject the claimant’s testimony about th

severity of the symptoms only by giving speg clear, and convincing reasons for the

rejection. Vasquez v. Astryéb72 F.3d 586, 591 (9th Cir0Q9). “This is not an easy
requirement to meet: ‘The clear and convincing standard is the most demanding re
in Social Security cases.”Garrison v. Colvin 759 F.3d 995, 1@ (9th Cir. 2014)
(quotingMoore v. Comm’r of Soc. Sec. Admiaz8 F.3d 920, 92@®th Cir. 2002)).

If a claimant’'s statements about painabiner symptoms are not substantiated
objective medical evidence, tiA¢.J must consider all of thevidence in the case recor(
including any statement by @hclaimant and other persons, concerning the claima

symptoms. SSR96-7p. Thehe ALJ must make a findingn the credibility of the
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claimant’s statements about sympand their functional effectdd. The claimant is

not required to produce objective medical evide of the symptom or its severity.

Garrison 759 F.3d at 1014.

In making a credibility determinatioman ALJ “may not reject a claimant’s
subjective complaints basedlaly on a lack of objectivanedical evidence to fully
corroborate the claimant’s allegationsBray v. Comm’r of Soc. Sec. AdmiB54 F.3d
1219, 1227 (9th Cir. 2009) (internal quotetimarks and citation omitted). But “an AL
may weigh inconsistencies between thengtait's testimony and his or her condug
daily activities, and work record, among other factotgl.” The ALJ mustonsider all of
the evidence presented, indiogl the claimant’s daily activities; the location, duratio
frequency, and intensity of the pain ohet symptoms; factors that precipitate af
aggravate the symptoms; effeveness and side effectf any medication taken tg
alleviate pain or other symptoms; treatment other than medication; any measureg
than treatment the claimant uses to relipa@ or other symptoms; and any other factg
concerning the claimant’s functional limitatiomsd restrictions due to pain or othg
symptoms. SSR 96-7p.

To ensure meaningful review, the Alndust specifically identify the testimony
from a claimant the ALJ finds hdo be credible and explawhat evidence undermine
the testimony. Treichler v. Comm’r of Soc. Sec. Admini75 F.3d 1090, 1102 (9th Cir
2014). *“General findings are insufficient.”ld. The ALJ must make findings
“sufficiently specific to perm the court to conclude that the ALJ did not arbitrari
discredit claimant’s testimony.Thomas v. Barnhar278 F.3d 947, 95@th Cir. 2002);
accord Tommasetti v. Astrug33 F.3d 1035, 103®th Cir. 2008).

Here, the ALJ found that Plaintiff's “mezhlly determinable impairments coulg
reasonably be expected to cause the allegygnptoms.” The nubcally determinable
impairments found by the ALJ edumbar degenerative discsdase, osteoarthritis, lef
sacroiliac joint pain and radiculopathy, migras, headaches, and chronic pain syndroj

Then the ALJ found Rintiff's “statements regardinghe intensity, persistence, an
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limiting effects of the symptomsot entirely credible to the &ent they are inconsistent
with the residual functionalapacity assessment.”
Plaintiff testified that she is unable td, svalk, or stand fo any length of time

because of the pain it causes. She said sheaisle to bend or crouch and has difficulty

lifting her legs to get in and out of the shower and to get dressed. She further testifie

that she has a lot of pain ver legs with swelling and crammg. Plaintiff also testified

that she is taking a lot of medication for these symptoms, which makes her drowsy ar

unable to function. She said she lies in beabkt of the day, watching television. She

testified that she makes only easy, fast maalsh as soup or micr@ave meals. She saidl

—+

she rarely drives and only goes grocery shoppiitl assistance. Plaintiff testified thg
she follows her physician’s instructions redjag medications, sttehing, and applying
ice and heat.

The ALJ found Plaintf’s “alleged impairments antier characterization of pair

are not consistent with the medical evidence of record.” The ALJ commented the

Plaintiff was able to work ithe past with her back impaent and stopped working dug

U

to kidney stones. The ALJ stated thaaififf did not take ay medication from April
2011 until 2013, ha%ad only limited conservative éatment for pain, and has had

minimal treatment for her back impairment The ALJ acknowledged that “thg

\U

Py

occasional gaps in treatmeneatue to the lack of insuram@nd funds to receive care,
but concluded “the medical evidence thaprssent in the recordoes not support the
claimant’s allegations of disabling symptosd limitations.” The ALJ found that the

treatment records, diagnostic studies, and iphl/examinations do not support Plaintiff’

UJ

174

allegations of disabling symptoms and limidas. The ALJ further concluded, “The
claimant’s subjective complam are less than fully credédoand the objective medica
evidence does not support the géd severity of symptoms.”

The ALJ did not identify thepecific testimony from Rintiff the ALJ found not
to be credible and did not explain whavidence underminethe testimony. See
Treichler, 775 F.3d at 1102. The ALJ did notpeassly consider all of the record
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evidence, such as Plaintifftgaily activities, location of pajrfactors that precipitate andg
aggravate the symptoms, eaffeeness and side effects of any medication taken
alleviate pain or other symptts, treatment other than medication; and measures Plai
uses to relieve pain.See SSR 96-7p. The ALJ impermsibly rejected Plaintiff's

“subjective complaints based solely onazl of objective medi¢aevidence to fully

corroborate the claimant’s allegationsSee Bray554 F.3d at 1227 Finally, the ALJ

failed to make findings “sufficiently specifto permit the court to conclude that the AL
did not arbitrarily discreiticlaimant’s testimony.”See Thoma®78 F.3d at 958.

B. The ALJ Erred in Weighing Medical Source Opinion Evidence.
1. Legal Standard
In weighing medical source opinions 8ocial Security caseshe Ninth Circuit

distinguishes among three types of physiciafiy:treating physicians, who actually treg
the claimant; (2) examining phigians, who examine but dmt treat the claimant; ang
(3) non-examining physics, who neither treat na@xamine the claimant.Lester v.
Chater, 81 F.3d 821, 830 (9th €£i1995). The Commissioner must give weight to t
treating physician’s subjective judgments addition to his clinical findings and
interpretation of test resultdd. at 832-33. Where a treagj physician’s opinion is not
contradicted by another physician, it may regected only for “clear and convincing]
reasons, and where it is contradicted, itynmt be rejected without “specific and
legitimate reasons” supported by sialpgial evidence irthe record. Id. at 830;0rn v.
Astrue 495 F.3d 625, 632 (91@ir. 2007) (where there is a conflict between the opini
of a treating physician and an examining phgsicthe ALJ may not ject the opinion of
the treating physician withousetting forth specific, legmate reasons supported b
substantial evidence the record).

“Even if a treating physician’s opinion ntradicted, the ALJ may not simpl
disregard it. The ALJ is required to nsider the factors set out in 20 C.F.H
8§ 404.1527(c)(2)-(6) in determimg how much weight to affd the treating physician’s
medical opinion.” Ghanim v. Colvin763 F.3d 1154, 1161 (9tir. 2014). If a treating
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source’s medical opinion does not meet tiggt for controlling weight, it still may be
entitled to the greatest weighhd should be adoptedd. “Similarly, an ALJ may not
simply reject a treating physician’s ons on the ultimate isswf disability.” Id. The
ALJ may, however, discount a treating providesfsnion if it is based primarily on the
claimant’s self-reports and the ALdds the claimant not credibldd. at 1162.

Further, an examining physician’s opiniomgeally must be given greater weigh
than that of a non-examining physiciaester 81 F.3d at 830. As with a treating
physician, there must be clear and convigcieasons for rejecting the uncontradicts
opinion of an examining physan, and specific and legitimate reasons, supported
substantial evidence ithe record, for rejecting an &xining physician’s contradicted
opinion. Id. at 830-31. The opinion of a non-exammiphysician is notself substantial
evidence that justifies the repon of the opinion of eithea treating physician or an
examining physicianld. at 831.

Factors that an ALJ may consider whevaluating any medal opinion include
“the amount of relevant evidence thatpparts the opinion ahthe quality of the
explanation provided; the contgacy of the medical opinionith the record as a whole
[and] the specialty of the physan providing the opinion.”Orn, 495 F.3d at 631. In

deciding weight to give any medical opni the ALJ considers not only whether th

source has a treating or examining relatiomskith the claimant, but also whether the

treatment or examination is related to thegdbtk disability, the lengtbf the relationship,
frequency of examination, supporting evidenprovided by the source, and medig
specialization of the source0 C.F.R. § 404.1527(c). Gendy, more weight is given
to the opinion of a specialisbaut medical issues related t lairea of specialty than tq
the opinion of a source who is not a gpbst. 20 C.F.R. § 404.1527(c)(5).

The ALJ may discount a physician’s omnithat is based only the claimant’

359 F.3d 1190, 119®th Cir. 2004).

subjective complaints withut objective evidenceBatson v. Comm’r of Soc. Sec. Admin.
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2. Treating Family Practiti oner Philo Rogers, D.O.
Dr. Rogers began treating Plaintiff in gust 2009; she returned monthly throug

April 2011. Dr. Rogers dmmented physical examination findings that includ
abdominal tenderness and muscle spasms amiéngess in all areas of the spine. H
prescribed multiple medications, includingain relievers, a muscle relaxant, ar
migraine medication. He refedlaintiff to a neurologistral a pain clinic. On multiple
occasions, Dr. Rogers administeriigiger point injedbns to Plaintiff's spine. In July
2012, Dr. Rogers administeredgger point injections tdPlaintiff's lumbosacral spine
and renewed pain medication pregtions. Plaintiff saw DrRogers again on October 5
2012.

On October 15, 2012, Dr. Bers submitted a statement that Plaintiff suffers frg
back pain with lumbar neuropathy, degenemtiNsc disease, and failed back surgeri
In addition, he wroteshe has hypertension and fatigue. dgened that shis “totally and
permanently disabled from any type of dalnemployment due [to] the chronic pait
syndrome and neuropathy symptoms.”

On December 6, 2012, Dr. Rogersubmitted a Multiple Impairment
Questionnaire. He identified Plaintiff'sorditions as back paidumber neuropathy,
headaches, fatigue, chronic payndrome, and degenerativesdidisease. He reporte
that his diagnoses were supigar by evidence of failed bk surgeries, MRIs, and CT|
scans. He reported her primary symptomga@sstant severe pain and lower extrem
neuropathy, which has noteén relieved with medicatiowithout unacceptable side
effects. He said the painl@cated in her back and pehasd radiates down her legs. D

Rogers opined that in ant®ur day, Plaintiff can only s@-1 hours and stand/walk O-]

—

L

ty
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!

hours. He further opined that she should not sit or stand/walk continuously. He gpine

that Plaintiff's experience of pain, fatigue, @her symptoms would constantly interfef
with attention and concentration. Dr. Rogalso opined that Plaintiff is depressed a

frustrated by her constant seveeen. He further opined th&faintiff would need to take
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frequent long unscheduled breda&gest and is likely to be abnt from work more than 3
times per month. On Jurigl, 2013, Dr. Rogers submittesh updated medical sourc
statement that was consistent with thieimation he provide®@ecember 6, 2012.

The ALJ said he gave “neeight” to Dr. Rogers’ opimn because he is a primar
care physician and not an orthopedic sgistja“his opinions rely heavily on the
claimant’s subjective compldi and the totality of the @ence does not support thes
subjective complaints.” lrother words, because Plaffii pain testimony was not
corroborated by objective ewadce, the ALJ found it not edible and concluded Dr,|
Rogers could not rely on it either.

3. Examining Consultants
The ALJ gave great weight to the omniof Bradley H. Werrell, D.O., who

conducted a one-time physicabaluation of Plaintiff ath submitted a Medical Source

Statement dated December 10, 2011, ohaldeof the State agency. Dr. Werrell
physical examination showed almost entiralyrmal results. He diagnosed history ¢
lumbar laminectomy and historof migraine headachebut opined tkse conditions
would not impose any limitations for 12 comtous months. Despite giving “grea
weight” to Dr. Werrell’s opiniorof no limitations, the ALJ idluded many limitations in
her residual functional capacity assessment.

The ALJ gave great weight to the ojn of Jeffrey Lgison, M.D., who
conducted a one-time physiatamination of Plaintiff and submitted a Medical Sour
Statement dated May 17, 2013, on behalftlod State agency. The pages of [
Levison’s statement are numbered, and pagedbsix is missing.Page four apparently
includes questions 1 arddbecause page five begins wifhestion 3 regarding Plaintiff’s
capacity to sit. On the pages that areluded in the record, ID Levison opined that
Plaintiff has no limitations in sitting, but maneed to stretch intmittently. He also
opined that Plaintiff is limited to frequestooping, but not limited regarding climbing
kneeling, crouching, crawling, reaching, handlifiggering, and feetig. He opined that

Plaintiff has no environmertdimitations. Dr. Levison’sopinion regarding Plaintiff's
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functional capacity for lifting, carigg, standing, or walking isot included irthe record.
Dr. Levison’s physical examination findingseagssentially normal. He commented th
Plaintiff reported low back pain, but did nshow evidence of sigicant pain in her
movements or heart rate. Despite givingearweight” to Dr. Levison’s opinion tha
Plaintiff can perform unlimité sitting with intermittentstretching, the ALJ found
Plaintiff requires “a sit/stand option at will prokd it include not being off task for mort
than 10% of the day."The ALJ’s residual capacity deteémation also disagrees with Dr
Levison regarding climbing, kneelinggrouching, crawling, and working aroung
dangerous machinery andprotected heights.

The ALJ gave little weight to the Augu26, 2013 Medical Source Statement ¢
John P. Kelley, M.D., because (1) DKelley saw Plaintiff only once, and (2)
“considering the relative[ly] positive evalin, it appears Dr. Kelley relied heavily ol
the claimant’'s subjective complaints imaking his opinion.” Upon physica
examination, Dr. Kelley found limited rangerbtion in Plaintiff's neck and lower back
palpable upper body musctenderness, tenderness in lower abdominal quadrants,
absent left Achilles reflex. D Kelley opined thatn an 8-hour day Rintiff can sit 3-4
hours and stand/walk 0-1 houes)d she was likely to be alm$drom work more than 3
times a month as a result of her impairmemtstreatment. He opined that anxiet
contributes to the severity of Plaintiffisymptoms and functiondimitations. However,
he also opined that pain afatigue would seldom interfesgith Plaintiff's attention and
concentration, and she is capati¢olerating moderate stress.

Because the opinions of exanmg physicians comhdict that of treating physician
Dr. Rogers, the ALJ was required to set fapplecific and legitimate reasons for rejectir
Dr. Rogers’ opinion. Furtlmgethe ALJ was required to consider the factors set out
20 C.F.R. §404.1527(c)(2)-(6) in deternmgi how much weight tgive Dr. Roger’'s
opinion. Therefore, the ALJ should havensidered how long Dr. Rogers had treat
Plaintiff, the number of times DRogers had seen Plaintiéind the kinds athextent of

examinations and testing Dr. Rogers perforroedrdered from specialists. It was nq
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sufficient for the ALJ to regct Dr. Rogers’ opinion merely because he is not
orthopedic surgeon and Plaifig testimony regarding the gerity of her pain was not
corroborated by gbctive evidence.

C. Remand
If the ALJ’s decision is not supported hybstantial evidence or suffers from legi

error, the district court has discretion rieverse and remand either for an award
benefits or for further adinistrative proceedingsSmolen v. ChateB80 F.3d 1273, 1292
(9th Cir. 1996);Sprague v. Bower812 F.2d 1226, B2 (9th Cir. 1987). “Remand for
further proceedings is appropriate if enhancement ofréoerd would be useful.”
Benecke v. Barnhagr879 F.3d 587, 593 (9th Cir. 2004Conversely, where the recor
has been developed fully and further adstnaitive proceedings wdd serve no useful
purpose, the district court should remdadan immediate award of benefitsld. (citing
Smolen80 F.3d at 1292).

Moreover, rejected symptotastimony and/or medical apon evidence should be
credited as true, and the casmamded with instructions toalculate and award benefit

if three conditions are satisfied: “(1) tlhecord has been fullgeveloped and further

an

=
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administrative proceedings would serve useful purpose; (2) the ALJ has failed

provide legally sufficient reasons for rejiag evidence, whether claimant testimony

0o

r

medical opinion; and (3) if the improperly diedited evidence were credited as true, the

ALJ would be required to find thelaimant disabled on remand.Garrison v. Colvin
759 F.3d 995, 102(®th Cir. 2014).

All three conditions are satisfied herd@here are no outstanding medical records

or medical source opinions to be obtainegdurther administrative proceedings wou
serve no useful purpose. The ALJ failed gmvide legally sufficient reasons fo
discrediting Plaintiff's testimony and the omn of her treating pysician. When the
vocational expert was presedtwith a hypothetical includg the limitations opined by
Dr. Rogers, the expert said there would bgafis existing in the national economy thg

could be performed by the hybetical individual. Therefore, if Plaintiff's testimony
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were credited as true and Dr. Rogers’ opirgoren controlling weight, the ALJ would be

required to find Plaintiff disabled on remand.

IT IS THEREFORE ORDEREDRNhat the final decision of the Commissioner (¢
Social Security is VACATEDand this case is REMANDED for immediate calculatiq

and award of benefits. THelerk shall enter judgment accordingly and shall termin

this case.
Dated this 14th day of March, 2016.
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