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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Homer Ray Roseberry, No. CV-15-1507-PHX-NVW
Petitioner, DEATH PENALTY CASE
V. ORDER

Charles L. Ryan, et al.,

Respondents.

Before the Court is Petitioner HomdRoseberry’s Motion for Evidentiary]
Development. (Doc. 57.) Rpondents filed a responseadpposition to the motion ano
Roseberry filed a reply. (Docs. 67, 68.) Thetion is denied in part and granted in pa
as set forth herein.

. BACKGROUND

The Arizona Supreme Court, Btate v. Roseberr10 Ariz. 360, 363, 111 P.3d
402, 405 (2005), summarized the facts undegyRroseberry’s convictions and sentenc
as follows.

In 1997, Roseberry andshwife, Diane, met memberd a marijuana-smuggling

ring known as the Pembertontn late 1998 and early 199Roseberry was paid by the

Pembertons to transport marijuandisa motorhome from Arizona to Michigan.
In early October of 2000, Roseberry agtdo transport more than 1,000 poun

of marijuana. When Rosebgrarrived in Phoenix to pickp the load, the Pemberton
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informed him that Fred Fottler would accpamy him on the trip. Several large duffle

bags of marijuana were thé&aded into tk motorhome.

On October 20, 2000, Roseberry set offrfrBhoenix. Pursuant to a scheme
devised with his friend ChadeDvoracek, Dvoracek traveldd Wickenberg, Arizona,
where he was supposed ittercept and “steal” the nmmrhome and marijuana while
Roseberry and Fottler were eatiaiga Denny’s restaurant. the early morning hours of
October 21, 2000, Dvoracek parked his trockthe side of the road and waited for th
motorhome to stop at Denny’s. Instead opging at the restaurg however, Roseberry
drove back onto the highway and contd north toward his home in Nevada.

Dvoracek followed the motorhome, whidkoseberry soon pulled over onto tH
shoulder of the road As Dvoracek pulled in behindhe heard two pops. Roseberi
stepped out of the motorhome and toldoEacek that he had “shot the guy” th
Pembertons had sent to accompany him on the drug run.

Roseberry shot Fottler in the backtbé head. Fottler vgastill making gurgling
noises, so Roseberry returnam the motornome and shbtm again. Roseberry anc
Dvoracek then wrapped Fottlet®dy in a blanket and dumpedinto the gully on the

side of the road.

As Roseberry drove through Arizona, tieew his gun out the window of the

motorhome. Roseberry and Dvoracek stappe Kingman, Arizona, to remove othe
evidence of the crime. Thegok a blood-stained sheet from the motorhome and thre
over a fence. They also buried Fottler'slletaand moved one ahe duffle bags of
marijuana from the motorhome fvoracek’s truck so Dvora& could sell the drugs to
raise money in case iebame necessary to bail Roseberry out of jail.

They arrived at Roseberry’s home hHtenderson, Nevada, on October 21, 20(
and put the motorhome and drugs into stordgegter that day, Roseberry confided to h
wife that he killed Fottler so he could dtdae marijuana and sell it himself. Roseber
told her that his story was going to baitffsome Mexicans” with guns were in th

motorhome and had killed Fottler whiRoseberry was out of the vehicle.
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Diane Roseberry called her brother, Biswman, and asked him to fly in fron
Indiana, which he did on Odter 22, 2000. Two drug deas flew in with Bowman.
They agreed to purchase about 300 pisurof marijuana, which Bowman late
transported to Ohio in Rosaigs motorhome. Roseberry and Dvoracek split the mor,
from the sale.

Fottler's body was soon discoverednvestigative leaddrom United States
Customs agents led Yavapaounty Deputy Sheriffs t&Roseberry, whose motorhom
customs agents had observed whileveilling a Tucson stash house.

Roseberry was tried and convicted oftflegree murder andrug offenses. In
the aggravation phase of hisal, the jury found thathe State had proven beyond
reasonable doubt that Roselyemurdered Fottler for pecuary gain. In the penalty
phase, Roseberry presented mitigation evidemcéve statutory ad five non-statutory
mitigating circumstances. The jury detemed that the mitiggon evidence was not
sufficiently substantial to warrant leniencydareturned a verdict afeath for the murder.
The court sentenced Roseberry to death.

On direct appeal, the Arizona SupeenCourt affirmed the convictions ang
sentences.Roseberry210 Ariz. 360, 111 Bd 402. Roseberrijled a petition for post-
conviction relief (“PCR”) in April 2012. Té trial court denied the petition and th
Arizona Supreme Court denied g&berry’s petition for review.

On December 22, 201Roseberry filed a sealed petititor writ of habeas corpus
in this Court. (Doc. 23.)He filed an unsealed petition @&ugust 8, 2016. (Doc. 32.)
The petition raises 47 clainad dozens of subclaimsid{ In the pending motion for
evidentiary development, Roseberry seeks esioa of the recordjiscovery, and/or an
evidentiary hearing withespect to 27 of thesclaims. (Doc. 57.)

II.  APPLICABLE LAW

A. AEDPA

Federal habeas claims are analyzed uttueframework othe Antiterrorism and
Effective Death Penalty Act (“AEDPA”). hber the AEDPA, a petitioner is not entitle

to habeas relief on any claim adjudicatedtib@ merits in state court unless the stg
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court’s adjudication (1) resulted in a deorsithat was contrary to, or involved a
unreasonable application of, dlgaestablished federal law ¢R) resulted in a decision
that was based on an unreasonable detetimmaf the facts inlight of the evidence
presented in state court. 28 U.S.C. § 2254(d).

The Supreme Court has emphasized thatutaeasonableapplication of federal
law is different from anncorrect application of federal law."Williams v. Tayloy 529
U.S. 362, 410 (2000). Under § 2254(d), “Ehte court’'s determination that a clait
lacks merit precludes federal habeas relielfosg as ‘fairminded jurists could disagree
on the correctness of the state court’s decisidtatrington v. Richter562 U.S. 86, 101
(2011).

In Cullen v. Pinholster 563 U.S. 170, 181 (2011jhe Court reiterated that

n

“review under 8§ 2254(d)(1) is lined to the record that was before the state court that

adjudicated the claim on the merits3ee Murray (Robert) v. Schrird45 F.3d 984,
998 (9th Cir. 2014) (“Along wh the significant deference AEDPA requires us to affg

state courts’ decisions, AEDPA also restricts sitope of the evidence that we can re

on in the normal course of dischargimgr responsibilities undeés 2254(d)(1).”).

However, Pinholsterdoes not bar evidentiary ddepment where the court has
determined, based solely on the state caootnd, that the petitionéhas cleared the §
2254(d) hurdle.” Madison v. Commissioner, Alabama Dept. of Correcti@eg F.3d
1240, 1249-50 (11th Cir. 20149ee Pinholster563 U.S. at 185Henry v. Ryan720
F.3d 1073, 1093 b5 (9th Cir. 2013) (explaining th&inholsterbars evidentiary hearing
unless petitioner satisfies § 2254(dfyjlliams v. Woodford859 F.Supp.2d 1154, 116
(E.D. Cal. 2012).

For claims not adjudicated on the meritstate court, federal review is general
not available when the clainmave been denied pursuantto independent and adequa
state procedural ruleColeman v. Thompsp®01 U.S. 722, 750 (1991)In Arizona,
there are two avenues for patiiers to exhaust federabrgstitutional claims: direct
appeal and PCR proceedings. Rule 32haf Arizona Rules of Criminal Procedur

governs PCR proceedings amebvides that a petitioner @ecluded from relief on any
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claim that could have been raisedappeal or in @rior PCR petition.Ariz. R. Crim. P.
32.2(a)(3).

For unexhausted and defaulted claims, “fedeadeas review . . . is barred unless
the prisoner can demonstrate cause for tli@utteand actual prejudice as a result of the
alleged violation of federal lawgr demonstrate that failute consider the claims will
result in a fundamentahiscarriage of justiceé Coleman 501 U.S. at 750Coleman
further held that ineffective assistancecotinsel in PCR proceedjs does not establish
cause for the procedural default of a claiich.

In Martinez v. Ryan566 U.S. 1 (2012), however glCourt established a “narrov
exception” to the ne announced i€oleman UnderMartinez a petitioner may establish
cause for the procedural default of an inetitee assistance claifoy demonstrating two
things: (1) ‘counsel in the initial-review kateral proceeding, where the claim shou|d
have been raised, was inggfive under the standards 8frickland. . ." and (2) ‘the
underlying ineffective-assistance-of-trial-coahslaim is a substaial one, which is to
say that the prisoner must demonstithi@ the claim hasome merit.”
688 F.3d 598, 607 (9th Cir. 201@)uoting Martinez 566 U.S. at 14)see Clabourne v.
Ryan 745 F.3d 362, 377 (9th Cir. 2014yverruled on other grounds by McKinney V.
Ryan 813 F.3d 798 (9th Cir. 2015).

B. Evidentiary Development

Cook v. Ryan

A habeas petitioner is not entitled to disagvéas a matter of ordinary course.
Bracy v. Gramley520 U.S. 899, 904 (19973ge Campbell v. Blodge®82 F.2d 1356,
1358 (9th Cir. 1993). Rule 6 of the Rsil&overning Section 32 Cases provides that
“[a] judge may, for good cause, authorizpaaty to conduct disc@ry under the Federa
Rules of Civil Procedure and may limit tlextent of discovery.” Rule 6(a), Rule
Governing § 2254 Cases, 283.C. foll. § 2254. Whethea petitioner has established

“good cause” for discovery requires a habeagicto determine thessential elements of

UJ

the petitioner’s substantive claim and evaluatesther “specific allegations before the
court show reason to believeaththe petitioner may, if the d&s are fully developed, bg
able to demonstrate that he is . . . entitled to reliBfdcy, 520 U.S. at 908-09.
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An evidentiary hearing is authped under Rule 8 of the RulgSoverning §
2254 Cases. Pursuant to § 2254(e)}@)vever, a federal court may not hold arivea
unless it first determines that the petitioner exercised diligencgingtto develop the
factual basis of the claim in state couBieeWilliams (Michael) v. Taylqr529 U.S. 420,
432 (2000). If the failure to develop a claim’saftual basis is attributable to th

1%

petitioner, a federal court may hold an evidagtiaearing only ifthe claim relies on (1)
“a new rule of constitutional law, made retttae to cases on collateral review by the
Supreme Court, that was previously unavadabl (2) “a factual predicate that could not
have been previously stiovered through the exesei of due diligence.”28 U.S.C. §
2254(e)(2). In addition, “the facts underlying threaim [must] be sufficient to establish
by clear and convincing evidence that ot constitutional error, no reasonable fagt
finder would have fond the [petitioner] guilty ofhe underlying offense.1d.
When the factual basis for a claim has bheen fully developed in state court, |a
district court first determines whether thetitioner was diligent in attempting to develap
the record. See Baja v. Ducharmd87 F.3d 1075, 1078 (9tir. 1999). The diligence
assessment requires a determination of dred petitioner “made a reasonable attemjpt,
in light of the information avtable at the time, to investide and pursue claims in staJe
court.” Williams (Michael) 529 U.S. at 435For example, when theiis information in
the record that would alert a reasonalti®oraey to the existence and importance [of

certain evidence, thetarney “fails” to develop the fagal record if he does not mak

v

reasonable efforts to investigate and pnégthe evidence tthe state court.ld. at 438—
39, 442.

Absent unusual circumstances, diligeneguires that a petitioner “at a minimum,

seek an evidentiary hearing in state towar the manner prescribed by state law.
Williams (Michael) 529 U.S. at 437. TEhimere request for an evidentiary hearing,
however, may not be sufficietd establish diligence if eeasonable peps would have
taken additional stepsSee Dowthitt v. Johnsp830 F.3d 733, %5 (5th Cir. 2000)Alley

v. Bell 307 F.3d 380, 390-91 (6th Cir. 200Rpste v. Dormirge 345 F.3d 974, 985-86
(8th Cir. 2003). The Ninth @uit has explained that “a petitioner who ‘knew of the
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existence of [ ] information’ ahe time of his state courtgmeedings, but did not preser
it until federal habeas proceedings, ‘failed develop the factual basis for his clair
diligently.” Rhoades v. Henry598 F.3d 511, 517 (9 Cir. 2010) (quotingCooper-
Smith v. PalmateeB97 F.3d 1236, 124(Bth Cir. 2005)).

Significantly, anevidentiary hearing is not required tihe issues can be resolve
by reference to the state court recoritbtten v. Merklgl37 F.3d 1172, 1176 (9th Cir
1998) (“It is axiomatic that when issues can be resolved nefdrence to the state cout
record, an evidentig hearing becomes nothing mdhan a futile exercise.”see Schriro
v. Landrigan 550 U.S. 465, 474 (2007) (“[I]f theecord refutes the applicant’s factua
allegations or otherwise precludes habeasfredi district court is not required to hol
an evidentiary hearing.”). kewise, “an evidentiary hearing not required if the claim
presents a purely legal questiordahere are no disputed fact88eardslee v. Woodfoyd
358 F.3d 560585 (9th Cir. 2004)see Hendricks v. Vasque¥74 F.2d 10991103 (9th
Cir. 1992).

Finally, under Rule 7 of the Rules Govieign Section 2254 Cases, a federal habg

court is authorized to expand the recordridude additional material relevant to the

petition. The purpose of expansion of the recondler Rule 7 “is to eable the judge to
dispose of somkabeagetitions not dismissed on the pleadings, without the time
expense required for avidentiaryhearing” Advisory Committee Notes, Rule Z8
U.S.C. foll. § 2254see also Blackledge v. Allisof31 U.S. 63, 81-82 (1977)
Expanding the record serves that purpose here.

Section 2254(e)(2) limits a petitioner’silély to present newevidence through a
Rule 7 motion to the same entehat it limits the availabilityof an evidehary hearing.
See Cooper-Smitl397 F.3d at 1241 (apyng 8§ 2254(e)(2) to xgpansion of the record
when intent is to bolstethe merits of a clainwith new evidence) (citinddolland v.
Jackson 542 U.S. 649, 652-5@004) (per curiam)). Amwrdingly, when a petitioner
seeks to introduce new affidavits and othecudnents never presented in state court,
must either demonstrate diligence in deveigpine factual basis in state court or satis
the requirements of § 2254(e)(2).
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1. DISCUSSION

Roseberry seeks expansion of the recdistovery, and/or an evidentiary hearin

on Claims 1-17, 19, 20, 22, 24-28, 45, diid He seeks discovery of records from 2

different sources concerning his health aratesbf mind while in jail, trial counsel's
performance, and the gambling habits of thete3¢ witnesses. (Doc. 57 at 14-17.) H
also seeks to depose trial and appellate sgluthe State’s witnesses and various fam
members, law enforcement officers, gail personnel and medical staffld(at 17-22.)
He seeks to expand the record with 212 exhibitéd. &t 23-58.) These include
declarations and exhibits in support of Romey’s claims of mental incompetence and
neurological condition, jury reconduct, trial court errorsnd ineffective assistance o
trial and appellate counselld(at 23-57.) Many of the dkRrations contain potentially,
mitigating information from people who kneRoseberry. Finally, Roseberry seeks :
evidentiary hearing. ld. at 58.)

The claims for which Roseberry see&sidentiary development include bot
exhausted and unexhaustediimls. The Court addresseRoseberry’s evidentiary
development requests as follows.

A. Unexhausted, Defaulted Claims

Respondents assert thaé tfollowing claims are proceirally defaulted: 1-4, 6—
10, 12-17, 19, 22, 24 (in part), 27, and"4Roseberry did not raise these claims in st:

court. The claims do not allege ineffeetiassistance of trial counsel; neverthele

Roseberry contends thelefault is excused undétartinezby the ineffective assistance

of appellate or PCR counsel.

In their answer to Roseberry’s habgasition, Respondents “expressly waive thei

affirmative defense of procedural default alh of Roseberry’s ineffective assistance (

counsel claims.” (Doc. 45 at 105.) Rosebeasgerts that this waiver excuses the defg

! Roseberry also seeks evidentiatgvelopment with respect ®laim 5, which
alleges that he “may currentbe incompetent to assist caah” (Doc. 23 at 29.) This
claim is not cognizable on habeas revieaw it does not challenge the legality (
Roseberry’s conviction or sentencgee28 U.S.C. § 2254(a).
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of all claims not raised in state court duehe ineffectiveness of his appellate and PCR

counsel. The Court disagrees.

Martinez held that “[ijnadequate assistancecolunsel at initial-review collatera

proceedings may establish cause for aopes's procedural default of a claim of

ineffective assistance atidgk” 566 U.S. at 8. Martinez applies only to claims of
ineffective assistance of trial counsel; it has Io@en expanded tolwr types of claims.
Pizzuto v. Ramirez783 F.3d 1171, 1177 (9th Cir. &) (explaining that the Ninth
Circuit has “not allowed petitioners substantially expand the scopeM¥irtinezbeyond

the circumstances present\tartineZ’); Hunton v. Sinclair732 F.3d 1124, 1126-27 (Otf

Cir. 2013) (denying petitioner's argument thdartinez permitted the resuscitation of a

—

procedurally defaulte@rady claim, holding that only the Supreme Court could expgnd

the application oMartinezto other areas).

None of these defaulted claims allegasffective assistance of trial counse].

Therefore, the failure of PCBounsel to raise the claims @dorot excuse their default
Only with respect to Claims 1 and 45 do®oseberry assert that a fundamen
miscarriage of justice will oceuf the claims are not heartut he offers no argument ir
support of those assertionsSee Schlup v. Del613 U.S. 298, 327 (1995) (explainin

that to establish a “fundamental miscarriafgustice” a petitionemust present evidence

showing that a “constitutionaliolation hasprobably resulted in & conviction of one

who is actually innocent”). The claims teére remain procedurally defaulted and are

barred from federal review. Evidentiaryvééopment is denied on that basis.
There are other grounds for denyingidewtiary developmdn Some of the

claims, including Claims 1, 2, 10, 13, 16, &nd subclaims of Claims 22 and 24, invol

purely legal issues. Other claims, again including Ofas 10 and 13 and parts of claims

2 In Claim 1, Roseberry alleges that tm@l court violated his rights when if
instructed the jury tht it could not consider mitigatioif Roseberry “failled] to prove
causation” between the mitigation evidence “éimel crime.” (Doc. 3at 41.) In Claim
2, Roseberry alleges that his rights wereated when the judgeather than the jury,
made theEnmund/Tisorfinding. (d. at 53.) In Claim 10, Roseberry alleges that t

state court violated his confrontationghts by admitting testimony and evidenge

against him that was not authorieyl the testifying witnesses.ld( at 77.) In Claim 13,
-9-
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22 and 24, involve no disputddcts and can be resolved tive record. Accordingly,
evidentiary development is unnecess&bge Landrigan550 U.S. at 4748eardslee 358
F.3d at 585.

Even if these defaulted claims were batred from reviewRoseberry’s requests
for evidentiary development must be deniedoseberry has not shown good cause
the requested discovery, nor has he demosstritat he was dilgnt in pursuing the
materials with which he noseeks to expand the record.

For example, Claims 3 and 4 allege ttis¢ State violated its obligations undg
Brady and failed to disclose information qresented false evidence. Roseber
however, offers only speculaticand conclusory allegations in support of these clain
(Doc. 32 at 56—-60.) In Claim 3, Rosebeasserts, “On informain and belief, the Statg
has violated its duty to disde material information favorlbto Mr. Roseberry. . . .
[O]ngoing investigation may reveal releda material information that was neve
disclosed to Mr. Roseberry’s counsel. idéntiary development and discovery ms
reveal further information tevant to this claim.” Ifl. at 57.)

These allegations are insufficient to ésth entitlement to dicovery. The Ninth

Circuit has explained that in habeas proegs “discovery is only available in the

discretion of the court and fagyood cause shown” and mot “meant to be a fishing

expedition for habegsetitioners to explore their case in search of its existenReh v.

Calderon 187 F.3d 1064, 1067—-68tkOCir. 1999) (internal quotation marks omitted).

Roseberry alleges violations based on the “Yavapai County Attorney’s Officey mdlig
automatically seeking capital punishmemt every case in which at least on
aggravating circumstance might exist.ld.(at 85.) In Claim 16, Roseberry argues th
his death sentence is disproportionatel therefore cruel and unusuald. (@t 92.) In

Claim 17, Roseberry allegesathhis rights were violated because he was convicted
sentenced to deathithout a unanimous jury decision.ld(at 95.) Claims 22 and 24
allege various errors by the trial courtd. (@t 103—38.)

® Roseberry seeks to expand the recwith declarations and other record
regarding Diane Roseberry, tBworaceks, and Otis Bowman. (Doc. 57 at 40-41.)
also seeks to depose the Dvoraceks, Deraceks’ son and daughter, detectives,
former U.S. Customs Internal Affairsfi@er, and employees of the Yavapai Coun
Sheriff's Department. I14. at 18-21.)
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“Mere speculation that some @®patory material may haveeen withheld is unlikely to
establish good cause for a discovery request on collateral revigtnickler v. Greene
527 U.S. 263, 286 (199%¢ee Thomas v. United Stat849 F.3d 669, 681 (6th Cir. 2017
(“Beyond mere speculation, Thomas providesevidence that the Government withhe

evidence that it was obligated desclose. Bald assertioasid conclusory allegations dq

not provide sufficient ground to warramequiring the government to respond (o

discovery or to require agvidentiary hearing.”)Murphy v. Johnson205 F.3d 809 (5th
Cir. 2000) (explaining that petition&iled to make out prima facirady claim based on
speculative and conclusory alléiga that prosecutor failed tdisclose secret deal with

jailhouse informant who testified against hamd thus he was not entitled to discovery)

d

D

Roseberry’s bare allegation thiatady materials may exist does not establish gopd

cause for discovery. If such speculation wsufficient, “every habeas petitioner woul
be able to obtain broad discovery simplyasgerting that the government withheld sor
unspecified evidence in violation Brady” Gathers v. New YorifNo. 11-CV-1684 JG,
2012 WL 71844, at *9 (Ib.N.Y. Jan. 10, 2012)Renis v. Thomad\o. 02-CV-9256
DABRLE, 2003 WL 22358799, at2 (S.D.N.Y. October 162003) (explaining that
petitioner's generalized statemis about possibilityof uncovering materials did nof
warrant discovery because statetsamere vague and overbroad).

Evidentiary development on these claimalso foreclosed because Roseberry (
not act diligently in state court. For exal®, in support of Clans 8 and 9, Roseberry
seeks to expand the redao include declatans from jurors at Isitrial. A reasonably
diligent petitioner who believed he had able jury misconduct claim would havg

obtained the declarations duritige state court proceedingSee Rhoade$98 F.3d at

517; Cooper-Smith397 F.3d at 1242Ward v. Hall 592 F.3d 1144, 1160-61 (11th Cir.

2010) (“Given the fact that Ward was affed approximately three years to secu
affidavits and witness testimony prior toshstate habeas evidentiary hearings g
managed to submit numerous extsland affidavits during theoarse of his hearings . .

we cannot credit his @lm that he exersed due diligence.”).
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Next, in Claim 19, Roseberry alleges tia innocence of the death penalty

(Doc. 32 at 98.) This claim is premised Roseberry’s challenge to the pecuniary gai

aggravating factor. Id. at 98—-99.) Even if a freestandio@im of actual innocence wer¢

cognizable on habeas reviewgee Herrera v. Collinss06 U.S. 390,417 (1993),
evidentiary development is not necessantitie Court to evalua the claim.

Finally, with respect to Claim 45Roseberry alleges that his execution wou
violate the Eighth and Fourteenth Amendmergsause he is mentally ill. (Doc. 32 @
238.) Respondents contend ttieg claim is not cognizable.

In Ford v. Wainwright477 U.S. 399, 409-10 (1986he Supreme Court held thg
it is a violation of the Eigth Amendment to execute someone who cannot comprel
that his execution is based on a convittfor murder. Roseberry, however, does n

contend that he is incompetent to be executed uRded, only that he is “seriously

mentally ill.” (Doc. 32 at 238.) In any evem determination ahcompetence cannot be

made until an execution warrant issued making the petitioner's executig
imminent. See Martinez-Villareal v. Stewad18 F.3d 628, 630 (9th Cir
1997) (citingHerrera v. Colling 506 U.S. at 406 Claim 45 is denied.

B. Exhausted Claims

Respondents contend that undBmholster, Roseberry is not entitled tg
evidentiary development on Ghas 11, 20, and 24 becaubede claims were adjudicate
on the merits in state court. They also a&doat evidentiary del@ment is foreclosed

because Roseberry did not ddigly pursue the new evidenge state court. For the

reasons set forth next, Rosatyeis not entitled to eviddiary development on these

claims.
In Claim 11, Roseberry alleges that fjahformation and belfe jurors failed to
consider any of the mitigating circurastes proven by a gponderance of the

evidence.” (Doc. 32 &1.) In Claim 20, he alleges that there was insufficient evide

to prove the pecuniary gain aggravating factdd. gt 99.) The Arizona Supreme Couf

denied these claims on direct revieRoseberry210 Ariz, at 369, 33, 111 P.3d at 411,
415. In Claim 24, Roseberry alleges tiad rights were violated by individual ang
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cumulative trial ourt errors. Igd. at 105.) The Arizona Supreme Court addressed se\
of these allegationdd. at 369-70, 111 P.3d at 411— 412.
First, the Court rejects Roseberry’s assertion tHattinez not Pinholster

governs these claims becau4be evidence and allegahs [he] seeks to develoj

fundamentally alter the claimaised to the state court.” (Doc. 68 at 22, 27, 2B.

Roseberry citeBickens v. Ryan740 F.3d 1302 (9th Cir. 2014) (en banc), whatbws a
federal habeas court to consider new evidehat “fundamentally altered” a previously
asserted claim of ineffective assistance of counsel, explainingPititadlsters
prohibition on new evidence apmiéonly to claims ‘previoust adjudicated on the merits
in State court proceedings.Td. at 1320. Even if Roseberdyscovered new evidence s
that these claims were fundamentally alieend therefore procedilly defaulted, he
cannot overcome the default undéartinez becauséviartinez applies only to claims of
ineffective assistance of trial counsel. @laill, 20, and 24 do not allege ineffecti
assistance of trial counsel.

Additionally, Roseberry is not entitled &videntiary developent on these claims
because they may be résmd on the recordSee Landrigan550 U.S. at 44. In support
of his allegations in Claim 11, Roseberry aguhat the jury wasnproperly instructed.
(Doc. 32 at 81-83seeDoc. 49 at 45-49.) The recorddemplete with respect to thig

allegation. Roseberry also asserts that jrors did not understand the concept

mitigation because of trial counsel’'s poor mm@Estion, and that some jurors were npt

open to considering mitigatio because of counsel's pogerformance during jury
selection. Id.) To the extent Roseberry seeksetgpand the recordith declarations
detailing the jurors’ sentencinghase deliberations, suchidence is not admissible ang
the Court will not consider it. SeeTanner v. United State483 U.S. 107, 121
(1987); Fed. R. Evid. 606(b).

Claim 20 challenges the sufficiency tiie evidence presented at trial ar
sentencing in support of thEecuniary gain aggravating fact Additional evidence is
unnecessary because there idhimgj that can be added to the facts upon which the g

courts’ findings were based. “Whether the evidence was sufficient . . . mug

-13 -

eral

e

of

d

tate
it be




© 00 N o o b~ W DN PP

N NN NN NN NDNNR R R B B RB R R R
0 ~N O OO N WO NP O © 0 N O 0o » W N P O

determined from a review of thevidence in theecord in thestate proceedings. No
evidentiary hearing [is] required.Bashor v. Risley730 F.2d 1228, 1233 (9th Cir. 1984);
see Lewis v. Jeffersl97 U.S. 764, 780 (1990) (adlating the standard for habeas
review of state court’s application of grgvating factor—i.e., whether any rational
factfinder could have determined that the factor was proagkson v. Virginia443
U.S. 307, 322 (1979) (explaining this tymé claim almost never necessitates an
evidentiary hearing).

As already noted, Claim 24 consistsmfmerous subclaimalleging trial error,

some of which were exhausted in state court. The Court tted® claims resolvable of

-

the state court record. A number of teehausted subclaims challenge the court’s
instructions to the jury. Another subclastieges that the trial court improperly strugk
jurors for cause. No furtheevidence is necessary w@ddress these allegations.
Totten 137 F.3d at 117&ee Landrigan550 U.S. at 474. Other subclaims raise purely
legal questions challenging the trial cosrtfailure to strike the pecuniary gain
aggravating factor and alleging aex postfacto violation. Again, evidentiary|
development is not necessaryrésolve these subclaimBeardslee358 F.3d at 585.

C. I neffective Assistance of Counsel Claims

Roseberry raises three ineffective assistanf counsel claims, each consisting pf
numerous subclaims. In Claim 25, Rosebeafieges that trial counsel performed
ineffectively. (Doc. 32 at138.) In Claim 26, he alies ineffective assistance df
appellate counsel. Id. at 169.) In Claim 28, he afles ineffective assistance of PCR
counsel. Id. at 182.)

Claims of ineffective assistance of counsed governed by the principles set forth
in Stricklandv. Washingtop466 U.S. 668 (1984). To prevail undsdrickland a

petitioner must show that counsel's repréagon fell below an objective standard ¢

—h

reasonableness and that the deficy prejudiced the defenskl. at 687—-88.
Respondents have waived any proceddedault defense to these claims. (Dog.
45 at 105.) They contend, therefotbat while the @dims are reviewede novo the

“liberal evidentiary deelopment allowed witlMartinezclaims does not apply hereld.
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at 106. The Ninth Circuithowever, has rejected this prgiton, finding “there is no
merit to the governmentargument that it can prevelfartinezfrom applying by simply
refraining from raising the procedural baHill v. Glebe 654 F.App’x 294, 295 (9th Cir.
2016). The court explained:

The federal courts can apply the prooed bar sua sponte. And the state’s
position that it must voluntarily raigbe procedural bar before a petitioner
can have a hearing undétartinez would lead to adurd results: The
government could opt never to mighe procedural bar, effectively
preventing a petitioner from ew developing a factuaécord to support his
Ineffective assistance claim.

Id. (citations omitted).

The Court cannot, as Beondents suggest, reviele novoa claim that was not
presented in state court withaiaking into accounthe evidence nowffered to support
that claim. Therefore, Respondents’ waiweémprocedural default does not prevent tf
Court from considering Roseberry’s regtgefor evidentiargevelopment.

1. Claim25

Roseberryequestsliscovery expansion of the recordnd an evidentiary hearing
in support of his ineffective assistance ofiesel claims. Claim 25 consists of dozens
allegations that trial counsel performedffaetively at both the guilt and penalty phasé
of trial.

The allegations of guilt-phase ineffee assistance of counsel challeng
seemingly every aspect of counsel’'s perfange, and include the overarching claim th
counsel were not qualifieto try a capital case.(Doc. 32 at 138-57.) Having reviewe
these allegations, the Court concludes thatdlaims, whether exhated or not, can be
resolved on the state court redpincluding the trial transget. Evidentiary development

IS not necessarySee, e.g.Beardslee 358 F.3d at 585 (findingvidentiary hearing not

_ * Roseberry alleges, for example, taal counsel performed ineffectively by
failing to protect his right to a speedy tridhiling to perform an ade%uate pretrig
investigation, failing to secure necessary etgdail mF; to supervise the defense tear
performing ineffectively during jury selection and alienatihg jurors, failing to object
to evidence, failing to object to prosecuébmisconduct, failing to adequately examin
witnesses, fa|_I|ngR to move to withdrafvom representation, failing to maintain
:raezlat![oln%n% %N)Ith oseberry, arfidiling to adequately object goiry instructions. (Doc.

a —57.
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warranted on claim of ineffective assistarfz@sed on counsel’s failure to object {o

prosecutorial misconduct because “[tlhe valg facts . . . involve prosecutorig
comments entered directly into the court’'sam, leaving no disputed facts at issue’));
Totten 137 F.3d at 1176. There are no disputerds about these @ects of counsel’s
performance.

Roseberry also alleges that trial coungserformed ineffectively at sentencing,
principally by failing to offer additionalmore powerful, mitigang evidence of his
deprived upbringingand his compromised cognitive &aat the time of the crimes
According to Roseberry, a gstitutionally sufficient sentencing stage performance would
have resulted in presentatiohevidence that he sufferdéebm “vascular dementia at the
time of the crime.” (Doc. 68 at 32.)

a. Additionalbackground

For the mitigation phase sentencing, trial counsel ra@tad Jack Brown, a retired

probation officer, and Dr. Viigia Conner, a neuropsychgigt. Brown, who had no

=

training as a mitigation spedist in capital cases, testifietthat he was asked to gathe
“[a]ll the background inform@on that can be found—medical, educational, employment,
marital.” (RT 6/4/03 pmat 17.) Brown met with Roseberry four timesd. @t 18.) He
interviewed family members, including tHest of Roseberry’s ex-wives, his oldegt
daughter, and his daughtefgisband, as well as a financial officer who worked for
Roseberry’s asbestos removal company Bodeberry’s childhood best friendld.(at

19-20, 26, 31-32, 34.) Browmas unable to reach Roseberrgecond and third wives
(Id. at 29.) Brown also obtained Roseberr$scial Security file and medical records
from “about a dozen doctorand institutions” based omnformation provided by

Roseberry. Ifl. at 24.) Counsel provided Browwith medical releases signed b

Z

Roseberry. 1¢.)

At the mitigation hearing, Brown tifsed that Roseberry’s background was
“average.” (d. at 19.) Although his family was éfatively poor,” Roseberry was not
aware “he was poor at the time.fd) Brown testified that tew of Roseberry’s children

had died in infancy. Id.) He testified that Roseberwas a hard worker who had owned
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a successful asbestos removal busindsk.at{20-21.) He explained that Roseberry w
now disabled and unable to work due to emphyserth.af 23.) Brown also testified
about Roseberry’s other ailments: Roseberry had a stent imgblamhis artery in 2000;
he had prostate surgery i999; and he had been diagnosdth adult onset diabetes
(Id. at 25-27, 39.) Roseberry’s first wifedadaughter told Brown that Roseberry hg
been hit in thdnead by a steel bar at workd.(at 28-29.)

Roseberry’oldestdaughterand son-in-law told Browthat Roseberry was a ver)
good father and a “fantastic person.ld.(at 32.) Roseberry’s childhood friend tol

Brown that Roseberry was a “nice guy,” “reffighter,” a “hard worker,” and “easy tc
get along with.” [d. at 35.) Brown noted that Rosebedig not have a criminal history,
(Id. at 39-40.) Roseberry’s first wife and sonlamw told Brown thatRoseberry liked to
gamble. [d. at 36.)

Brown testified that Roseberry’s memosgemed to be getting worse over il
course of their interviews.Id. at 33—-34.) He noted that Rasery’s affect was flat, but
he cried when discussing the deaths of his young childidnat(33.)

Dr. Conner, the neuropsychologist, testf that she first performed an intak
interview with Roseberryo determine “the context of ig] life,” including the presence
of any developmental disters, hyperactivity, a personality disorder, oppositiof
defiance, or a conduct disorderld.(at 70.) She also conducted a record review g
wrote a report detailing the materials shdewed and summarizing her findingdd.(at
71.) Dr. Conner tested Rosehes 1Q, which she measured 108, and his memoryld(
at 71-72, 77.) She also administered msqmality inventoy and psychopathy checklis
to rule out personality disoeds or psychopathologyld( at 72—73, 88.)

Dr. Conner concluded that Roseberrffeed from “mild impairment” involving
“frontal lobe functioning.” Id. at 77.) This impairment would affect his judgmer
memory, and motor skills.Id.)

Dr. Conner discussed a number of risktors that could have contributed t
Roseberry’s impairment, including two head injuriekl.) ( She testified that “according

to medical history,” Roseberry had fallefrom a barn and experienced loss
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consciousness with three hours of antegrade amnekllaat (78.) She also noted th
injury Roseberry had suffereat work, which resulted in brief loss of consciousne
disorientation, and “typical head injury sequelaeld.)( Dr. Conner testified that the

injury “wasn’t enough thait was going to drastically makan impairment that he

couldn’t function,” but it was “one neurological risk factor.ld.J Diabetes was anothef

risk factor because it affects blood flow to the braihd.) ( Dr. Conner testified that
Roseberry had suffered two diabetic comdsl. gt 80.) Finally, . Conner stated that
Roseberry’s high bloog@ressure and sleep apnea weatditonal risk factors for brain
impairment. Id. at 80-81.)

Roseberry’s counsel also presentedleviaped statements from his mothe

daughter, and son-in-law, and a letter from enfdi. These witnesses offered humanizi
information showing that Roseberry was agdather and father-in-law and praising hit
as kind, generous, and a man of integrityhe videotaped witsses also discusse
Roseberry’s various ailments and head injuries.

During the PCR proceedings, counsel raiaeddaim of ineffective assistance g
counsel at sentencing, challenging coungsisormance with respect to the testimony
Brown and Dr. Conner. (Do@6-2, Ex. RRRRR at 36—39 PCR counsel ultimately
conceded he could not establish prejudtbe; PCR court agreedgenying the claim as
meritless. (Doc. 46-4&x. HHHHHHH at 6-7.)

b. Analysis

Roseberry seeks to expane ttecord with expert repait Two of the reports arg
from experts retained by PCR counsel. alrreport dated April 19, 2012, Dr. Barr
Morenz, a psychiatrist, diagnosed Rosebeniyh cognitive diseder not otherwise
specified (“NOS”), depressivdisorder NOS, anxiety disoed NOS, and pathologica
gambling; personality disorddMOS with paranoid and nassistic features; and high
blood pressure, sleep apnéekgbetes, angina, and prostamblems. (Doc. 62-5, EX.
205.) Dr. Morenz also op&ud that due to these mahtand physical difficulties,

Roseberry was unable to assist in his “appealsl)) (
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Dr. Alex Hishaw, a neuropshiatrist, examined Rosefpg and prepared a report
dated June 28, 2011.d( Ex. 206.) Roseberry undeswt an EEG and an MRI. The

EEG was normal. I4d. at 4.) The MRI revealed “nevidence of mass or mass effedqt,

L4

mild age related cerebral volume losateas of T2 prolongation in the de€p

periventricular white matter that was feltrepresent diffuse microangiopathic changes,

and no areas of abnormal enhancementldl.) ( Dr. Hishaw noted that Roseberry
experienced issues with fatigue and conegimin. He found ndunderlying dementing
process such as Alzheimer'shd no “difficulties in otheareas of cognition such ag

language, visuospatial orientation, or frontal/executive functiotd’ a¢ 5.) Dr. Hishaw

acknowledged Roseberry’s “histooy several head injuries,” but noted that he was neyer

hospitalized and never sufferagustained period of unconsgsness “and so at the most
may have experienced mild traumabi@in injuries in the past.”ld.) The impacts the
injuries “might have had on hisurrent cognition are unknown.” Id() Dr. Hishaw
concluded, “I do not fid significant reason for direct um@logically associated cognitive
concern.” [d. at 6.)

Roseberry also seeks to expand teeord with a report from Dr. Robert

Heilbronner, a neuropsychologist, dated Fetyd&, 2017, and a letter dated March 10,

2017, from Dr. Erin Bigler, another neuropiwlogist, who reviewed the brain imagin

(@]

and neuropsychological studies performed on Roseberry. (Doc. 62, Ex’s 207, 209.
Heilbronner and Bigler agree that “Rosely had compromised neuropsychological
function at the time of the crimes.” (Doc.,@&X%. 209 at 6.) Thebase their conclusion
on neuropsychological test réisuas well as informatioprovided by family members
describing changes in Roseberry’s behadoound the time of #h crimes, including
increased agitation and anxiety, restlessnasgnoia, susceptibilitio the influence of
others, and out-of-control gamblingld) Although Heilbonner and Bigler did not rule

out head trauma as the causdehe decline in Roseberrylsrain function, Bigler opined

Dr

that the “the imaging reflects more of a redegenerative state consistent with vascular

pathology or progressiveeurodegeneration.”ld.)
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In addition, Roseberry segko expand the cerd with declarations from family
members and acquaintances who attest thatréwe up in a poor family, that his healt
was bad, that his mental status had beeaterniine and his behawi had changed arounc
the time of the crimes, and that he had @ose gambling problem.(Doc. 57, Ex’'s 7—
34.) The declarants also st#tat their belief Roseberry wagher too timid or too smart
to commit such a violergnd “dumb” crime. If., see, e.g.Ex’s 16, 17, 23.)

Having reviewed these materials and the other documents with which Rose
seeks to expand the redan support of his claims of @ffective assistance of counsel
sentencing, the Court concludes that addélcevidentiary development is unnecesss
for the Court to address the ntgeof the allegations. The @d will expand the record to
include the materials relevant to the claimhese include Exhits 1-34,90-125, 129—
34, and 204-10. With thesehglits, the record is suffient for the Court to assess

under both prongs dbtrickland Roseberry’s challenges tmunsel’s investigation and

presentation of mitigating evidence,including evidence of Roseberry’s

neuropsychological status at the time oé ttrimes. The Court denies Roseberry

—

bert
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request to expand the record with other mal®and denies his request for discovery and

an evidentiary hearing.

2. Claim 26

Roseberry alleges numerous instancesingffective assistance of appellat
counsel (Doc. 32 at 169-179), two of whichreveaised by PCR counsel and denied
the merits. (Doc. 46-2, Ex. RRRRR at 4-1®o0c. 46-4, Ex. HHHHHH at 3-5).

Respondents have waived default wigspect to the other allegatichs.

~ °PCR counsel argued that appellate counsel performed ineffectively by failir
raise a claim that the juwyas required to make tlEnmund/Tisorfindings and by failing
to challenge the trial court’s “nexus” julipstruction concerningnitigating evidence.
(Doc. 46-2, Ex. RRRRR at 4-19.)

® The Court notes that theesinexhausted and defaultedims would have been

barred from review if Respondents had notived the procedural default defense.

Martinez does not a%plg to claims of inefta@ assistance of appellate counsg
In Davila v. Davis 137 S. Ct. 2058 (2017), the Supreme Court declined to ex
Martinez to “allow a federal court to hear a staygial, but procedurally defaulted, clain
of ineffective assistance of appellate cainwhen a prisoner’s state postconvictic
counsel provides inefféige assistance by failing taise that claim.”ld. at 2065.
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Evidentiary development oClaim 26 is not warrantetbecause the record i$

complete with respect to aglage counsel’'s performanceSeelLandrigan 550 U.S. at
474;Totten 137 F.3d at 1176. “When a claim iokeffective assistance of counsel
based on failure to raise issues on appealit.is the exceptional case that could not
resolved on an examinatiaf the record alone.’'Gray v. Greey 800 F.2d 644, 647 (7th
Cir. 1986). This is not one of those “extional cases.” Roseig has not identified
any disputed facts relevant to his dfgie ineffective assistance claimSeeBeardsleg
358 F.3d at 585.

3. Claim28

Roseberry alleges that PCR counsel peréatnmeffectively. (Doc. 32 at 180.
Evidentiary development is denied wittespect to this claim. PCR counsel
performance is at issue only tethxtent it serves as cause undartinezfor the default
of Roseberry’s ineffective assistance ofltdaunsel claims. Becse Respondents hav
waived the default of those claims, dittbnal evidence regarding PCR counsel
performance is irrelevant.
[II.  CONCLUSION

Expansion of the record is appropriatéghwespect to Roseberry’s allegations (
ineffective assistance of counsel at seot®n His remaining iguests for evidentiary
development are denied.

Accordingly,

IT IS ORDERED denying in part Rosebersy motion for evidentiary
development (Doc. 57) &=t forth herein.

IT ISFURTHER ORDERED granting Roseberry’s requést expand the record
to include the following mateals attached to his motidior evidentiary development
(Doc. 57;seeDocs. 57-62)Exhibits 1-34, 90-125,29-34 and 204-10.

1]
1]
11
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IT IS FURTHER ORDERED dismissing Claim 45without prejudice as
premature.
Dated this 30th day of January, 2018.

LI b

Neil V. Wake
Senior United States District Judge
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