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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Patricia A Schule No. CV-15-01565-PHX-ROS
Plaintiff, ORDER

V.

Banner Health, et al.,

Defendants.

Plaintiff Patricia A. Schulehas difficulty hearing and usashearing aid. In 2014,
Schuler began working fdefendant Banner Health Schuler believes Banner failed tp
accommodate her disability and later termindied because of her disability. Viewing
the facts in the light most favorable to Satukhe was responsible for Banner’s alleged
failure to accommodate hatlisability, she has no evidem establishing she was
terminated because of her dgdy, and Banner did not rdtate against her for engaging
in protected activity. Therefe, Banner is entitled to sumary judgment on all of
Schuler’s claims.

BACKGROUND

Most of the relevant facts are undisglit Unless otherwiseoted, the following

summary presents the fagh the light most feorable to Schuler.

Schuler was diagnosed with hearing probleanthe age of five.At present, she

—F

has “moderate to severe hearing loss in hgdtrear and is functionally deaf in her lef

! The remaining defendants are “Banner l&aand “Banner Good Samaritan Hospital
The parties do not differentiabeetween the two and it appears unnecessary to do so.
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ear.” (Doc. 92-1 at 14-15). Schuler uses aihgaaid in her right eaand, with that aid,
is able to understand speech provided it ia ‘@omfortable loudness level.” (Doc. 92-
at 4).

In 2008, Schuler began working as psychometrist. (Doc. 93-2 at 2).

Psychometrists administer and scorgcpslogical and neuropsychological tests und

the supervision and direction of a clinicalyplsologist or clinical neuropsychologist.

(Doc. 20 at 1). Those tests “assess variaspects of cognition such as memor
attention, language, speed of thinking, gmdblem solving abilities.” (Doc. 88 at 2)
The test results are used by a psychologisheuropsychologist “to determine whic
parts of a patient’s brain are rfanctioning as expected.” (2. 88 at 2). These tests af
often conducted verbally andogaychometrist often must be able to interact with patie
and respond to statentsrmade by patients.

From 2008 to 2013, Schuler worked as a psychomatri€thio. On January 9,
2014, Schuler accepted a psychometrist positidin Banner in Phoeri (Doc. 88-1 at
88). Schuler moved to Phognand began working at Baenon February 10, 207%4.
(Doc. 88-1 at 8). Schuler's supems at Banner was Dr. Jennifer Bortz,
neuropsychologist. (Doc. 88-1 at 9). One&schuler's coworkers vgaSheila Vadovicky,
a part-time psychometrist. Dr. Bortzfgrocedure with new psychometrists was
“conduct practice sessions” and directly olsethe psychometrist"¢est administration

skills.” (Doc. 88-2 at 3). Dr. Bortz followed that procedure when Schuler started

by observing tests administerbg Schuler and providing feedhkabased on those tests.

2 Banner allegedly has a policy requiringanbires complete a “Conditional Period g
employment to demonstrate thiiey have the skills necesgao perform the job for

which they were hired.” (Doc. 87 at 3). Hober claims she was unaware of this poli¢

and seems to argue it should have been applied to heFhe parties have not explaine
why it matters whether Schuler was subjecthe “Conditional Period” policy. It is
undisputed Schuler was hired as “an at-wilpéogee.” (Doc. 88-1 a88). Thus, Schuler
could “be terminated at any time for good @awos no cause,” regardless of her being
the initial “Conditional Period.” Demasse v. ITT Corp984 P.2d 1138, 1142 (Ariz
1999). The fact that Baen may not have communicated its policy regarding
“Conditional Period of employméhappears irrelevant.
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(Doc. 88-2 at 3). Vadovicky also obsedv&chuler's work and provided her with
feedback.
The parties have not provided a compleieture of the interactions betwee

Schuler, Dr. Bortz, and Vadovicky but the ret@stablishes there were difficulties vel

shortly after Schuler started workifg.In Banner's view, most of those difficulties

stemmed from Dr. Bortz’s observations of Selnig testing and digaeements over the
manner in which tests should Bdministered. On an unidentified date prior to March
2014, Dr. Bortz observed Sdkus administration of a memp test. On March 6, Dr.
Bortz sent Schuler an email stating shedu they could “do arther run-through on
memory test administration” to address issDesBortz had identified. (Doc. 88-2 a
14). On March 10, 2014, Dr. Ba sent Schuler an email sty they needed to discus
“responses and patterns in tasiministration” and Schuleshould speak with Dr. Bortz
before proceeding with test (Doc. 88-2 at 16).

On March 12, 2014, Schuler administered a test patéent with Parkinson’s

Disease. (Doc. 92-3 at 4). Because hadr disease, that patient suffered from

“hypophonia, or reduced speetdudness.” (Doc. 88-2 d&). Dr. Bortz met with the
patient on March 13, 2014, torew her test results. Thetmnt allegedly told Dr. Bortz
that Schuler had acted “frustrated” anddey” during the testig and the patient hag
become upset as a result. The patient alllyggedaimed Schuler had asked her to repe
her answers and that some of the testsd“lio be restarted because there was
administration error.” The patient believed her performance had been compromis
Schuler's behavior. (Doc. 88& 6). After speaking witlthe patient, Dr. Bortz spokg
with Schuler. During that conversation Schdtated she had experienced “difficulty i
understanding and documentingba responses during the examination” because of
hearing problems. (Doc. 88-2 at 10); (D&8-1 at 16-17). Thisvas the first time

3 According to Dr. Baz's declaration, she expected Schuler “would need minimal t
in supervision in training. However, [that] svaot the case.” (Doc. 88-2 at 3). Dr. Bor
had to provide Schuler “exteme feedback on test-admifrigtion and patient rapport;
maintenance skills.” Schuler does not dispttiat Dr. Bortz tookssue with her test
administration skills from the beqp}nmng of_hgmﬁal_oyment, before D Bortz or anyone
else at Banner was aware of her hearing difficulties.
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anyone at Banner was aware Schslgfered from hearing difficulties.

During the March 13 conversation withr.DBortz, Schuler requested she [
allowed to use a tape recorder during futustste (Doc. 88-1 at 19). Schuler seemed
believe using a tape recorder would allexittte problems she experienced due to
hearing loss. Schuler stated she had wsé¢ape recorder at her prior employer wi
success. Dr. Bortz informed I8der they would need to disss the request to use a taj
recorder with Banner’'s Human Resoess Department. (Doc. 88-2 at 10).

After the March 13 conversan, Schuler sent Dr. Bortz an email to “review
what they had discussed. @ 88-1 at 93). In that et Schuler explained she wa

using a hearing aid that needed “to begoammed specifically for use at [Banner's

facility and with this patient population.Until Schuler was able tdo that, she stated
Vadovicky should test patients “who have doented vocal concerfisThe email also
reiterated Schuler's request to use a “digt@pe recorder for verbal sections ¢
neuropsychological testing.” (Doc. 88-1 at 93t the end of the email, Schuler state
“Let’'s check back in a onth or so to review...... "

Dr. Bortz did not believe Banner could iva month to resolve Schuler’s need
(Doc. 88-2 at 11). Dr. Bortz contacted seiperior, Mark Louderagel, and informed
him about Schuler's hearing difficulties(Doc. 88-2 at 10). On March 18, 2014,
Loudenslagel sent Schuler an emaltrica Wicke from Banner's Human Resource
Department and Dr. Bortz were copied oattemail. The emasgtated Wicke was going
to set up a meeting “to review the suggesf{iBohuler] made to He . . . with [her]
hearing deficit.” (Doc. 88-1 at 95). Loudéagel explained that the meeting would L
with Wicke, Dr. Bortz, and Suwiler, and also explained thaticke had requested Schule
come to the meeting “prepared . . . with a brief summary surrouftaénghearing loss.”

Loudenslagel informed Schuldrat the summary should include answers to a numbe

guestions, such as the exact nature of harimg loss, whether hearing aids helped with

her hearing, and whether her hegriids were functioning properly Schuler responded

* The questions centered onh8ter's hearing loss and did ne¢ek medical information
irrelevant to her hearing issue€f. Barnett v. U.S. Air, Inc228 F.3d 1105, 1115 n.4
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to Loudenslagel’'s email, copying Weeland Dr. Bortz, that same day.

In that response, Schuler indicated she m@snterested in discussing her hearing

loss or possible accommodation. Schulerisail stated, in relevant part:

To be clear—I am not requesting anscommodation of any sort. . . . |
offered to have my hearing aid lookedt@tsee if it can be programmed to
be more sensitive. | havan alternative solutioni.¢., tape recording]
(which | previously docunmged in an email). | N check with the ADA to
see what of these questions are necgsa me to answer. As | have
already proposed a solution, | do beli¢liat has to be looked at first—but
let me check. If it is a hardship fgou to allow tape recording of verbal
test sections | do know you would netedprove that Banner would suffer
severe losses by doing so. | will {etu know when | hae spoken with an
Audiologist as well aan ADA representative.

(Doc. 88-1 at 94).

Wicke responded to Schuler's email bypkning Banner’'s “process is intended

to explore all possible accommodation optiomstfiis case we would consider the tape

recording solution as one optidor accommodation) and set one that works well for
all parties. This is intended to ensure thatare all understanding the needs and [are
agreement with the selectedtcommodation.” Wicke fumer stated Schuler did nog
“necessarily need tanswer the questiongiutlined by Louénslagel but Banner would
“need documentation that clae$ what [Schuler’s] limitatiorigestrictions are so that [it

could] appropriately identify an accommodation.” (Doc. 88-1 at 94).

The next day, March 19, 2014, Dr. Borsent Schuler an email regarding the
planned meeting. (Doc. 88-1 at 97). Schuésponded to that email by reiterating that

she had no interest in discussing her imgaloss or possible accommodations at that

time. Schuler stated, in relevant part:

| emailed [Loudenslagel] that | wat talk to an Audiologist and ADA
representative BEFORE | meet witlmyone regarding this!!!t | will
likely not be able to answer any qtiess until | do scanyway. This may
take a few weeks. Sorry. Not willing to budge on that. Will tape any

(9th Cir. 2000),vacated and remanded on other grounsi85 U.S. 391 (2002) (noting
“employer cannot ask an employee for docotagon unrelated to establishing the
existence of a disability and thecessity of accommodation”).

-5-




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

session you want me to, however.

(Doc. 88-1 at 96). Dr. Bortresponded that they would €ad to at least informally

discuss” Schuler's situation and her abilities because they had patients current

scheduled who might need to lescheduled and they alsceded to discss how future
patients would be handled. (Doc. 88-1 a). 96chuler responded with a third statemgnt
that she was not willing to discuss any anowodation until an unidentified later date.
Schuler’'s email stated, in relevant part:

Please let me be clear—the answer is Tibese can be tape recorded as we
discussed. Violating my rights is nah option. The quésns are not only
intrusive, but also a bit offensivand but [sic] | cannot answer them
technically without an Audiologist'sput. You have observed quite a few
evaluations and should have an adeqidda of what | can and cannot do.
That is all | will offer you right now.Please do not ask nadout this again
until I have spoken with lib an Audiologist and aADA representative.

(Doc. 88-1 at 98). Dr. Bortz forwardedathemail to Wicke ad Loudenslagel on
March 20, explaining she hdcepeatedly clarified” thaSchuler would nobe permitted
to tape record patient evatians without obtainig formal approval. Dr. Bortz asked fof
advice as to how to procee(Doc. 88-1 at 98). The presewrtcord does not contain any
evidence indicating what advice ahy, Dr. Bortz received.

While the email exchanges regardingh@er’'s hearing loss were occurring,
Schuler and Dr. Bortz had othéisagreements as wellln addition to supervising
Schuler to ensure proper testing procedure® wsed, Dr. Bortz waalso responsible for

ensuring Schuler did not work overtime hou(Boc. 88 at 5). Dr. Bortz did not believg

3%

Schuler’s workload justified overtime hoursat Schuler had “logged overtime hours” or

in Dr. Bortz's view, Schuler had “exhaudtéer expected 40 hauper week without
completing” all the tasks sh&hould have completed. (Do88 at 5). On March 21,

2014, Dr. Bortz met with Scler to provide her “feedback regarding test administration

—+

and time management challenges.” (Doc. &-Z). Dr. Bortz took notes during thg

meeting. Those notes reflect Schuleib]éicame very defensive, near yelling

disrespectful . . . including ‘incidentatomment that [she] (doesn’t) take BS from
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anyone.” The notes furer indicate Schuler claimed the meeting was “a waste of tin

On the particular topic of not working matiegan forty hours per ek, the notes reflect

Schuler stated “she would stay until she Fat work was finished.” (Doc. 88-2 at 28).

Schuler does not contradict Dr. Bortz's notes of that meeting. Instead, Schuler
during the meeting she “expressed some diffe¥srof opinion with [D. Bortz], but there
was no ‘yelling.” (Doc. 92-3 at 5).

Apparently believing Schulewas still in need of instation, on March 25, 2014,
Vadovicky observed Schuler mehister some tests. Vadicky took notes and thosed

notes reflected a number of failings, suctSakuler not starting the test on time, the te

materials not being prepared in advanSehuler requiring the patient repeat himse

multiple times, and Schuler not watching ftegient for non-verbatues. On March 26,
2014, Vadovicky met with Scher to discuss what Vadowg had observed. According
to Vadovicky, that meeting did not go walhd Schuler became “very aggressive tows
[her].” In an email sent t®r. Bortz shortly after thameeting, Vadovicky explained
Schuler had become “defensive,” “rais[ed] keice,” and had “ranted for 20 minutes.
Schuler also allegedly made statements sisctshe doubts Dr. Bortz’ competency” ar
Dr. Bortz and Vadovicky “know nothing abobtiman relationships.”(Doc. 88-3 at 8).
Schuler claims Vadovicky’'s recitation of that meeting is inconsistent with
“recollection of it,” but Schuler does nptovide any specifics. (Doc. 92-3 at 5).

Based on Vadovicky’s email, Dr. Bortz sought guidance from Wicke
Loudenslagel. Dr. Bortz stated that “in #ohoh to struggling withperformance concerns
and personal communications, ffeter’'s] anger and disrespastnot acceptable.” (Doc.
88-2 at 32). The record does not contdia advice, if any, Loudenslagel or Wick
provided to Dr. Bortz. OrMarch 27, 2014, Dr. Bortand Loudenslagel met with
Schuler. During that meetingpudenslagel stresseéd Schuler the neefdr her to take
“constructive criticism and direction mpositive way.” (@c. 88-5 at 3).

On March 31, 2014, Dr. Bortz sentHater an email regarding a schedulg

meeting to discuss Schuler's behavior durmgther test administration. (Doc. 88-1
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106). That email included letityy “notes” to structure the discussion. Some of thc
notes addressed the details of how certists should be administered. Schu
responded that some of the proceduresesmgloyed were taken directly from the testin
manual. Where the manual and Dr. Bortz'stiactions differed, Schuler stated sh
would “tend to stick to the manual.” IfrDBortz had “issues” #h that, she should
contact the publisher of the manual. Sehuxplained she was “bound by ethics

administer tests according the standardization as set fotby the publishe with the

exception of accomodation [sic] for patientsnet to please the neopsychologist.”

(Doc. 88-1 at 106).

Also on March 31, 2014, Dr. Bortz senthbéer another email regarding a test Dr.

Bortz was administeringeginning at 10 a.m. that dayor. Bortz's email stated, in full:

“Could not find a blank chart in cabinet or ingbal’'m taking in [test] forms, blank papef

and the [test] Manual. Should break closd @30 to review in [auroscience] office.”
(Doc. 88 at 7). Schuler responded:

Not sure where [the forms] went &had them there Thursday. | made
them up — and they are ready nows(®a.m.) Also did not appreciate your
sarcastic remark that you would needdst patient until 10:30 because the

charts were not ready. This svaintrue and unnecessary. | will be
documenting your derogatory remarks from now on.
(FY1)

(Doc. 88-2 at 38).
After receiving Schuler's emails, Dr. Barsent an email to Loudenslagel statir

the situation with Schuler had “become unatkle.” Dr. Bortz stated she could nd
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continue “spending an excess of my cliniaat personal time addressing each and every

interaction with [Schuler].” (Doc. 88-at 38). Dr. Bortz stated there remaine
troublesome issues regarding Schuler’s testing techniques but Dr. Bortz could no
with Schuler unless a third party was s because of Schuler's “reactivity an
misinterpretation—if not frank distortion—aodsues and discussions.” That evening, [

Bortz sent another email tmudenslagel stating she couldt “in any good conscience
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have [Schuler] see another patient undemaye/signature.” (Doc. 88-2 at 43).

Loudenslagel met with Schuler the followi day, April 1, B14. According to
Loudenslagel, that meeting did not go welLoudenslagel claims Schuler “did ng
acknowledge that she understood expectatwragree to abide bthem.” Because of
that, Loudenslagel sent Schuler home fordag. Loudenslagel apparently was the fin
decision-maker and he decided to termenSchuler effective April 2, 2014.

After she was terminated Schuler filed thegant suit. After partially successful
motion to dismiss, Schuler &ill pursuing claims againganner for discrimination and
retaliation under the Americans with Dislties Act ("ADA”) and section 504 of the
Rehabilitation Act of 1973. Because the relevant stimds under # ADA and the
Rehabilitation Act are the same the Court welfler to Schuler’s claims as brought und
the ADA. See Armstrong v. Davi275 F.3d 849, 862 n.17 (9€ir. 2001) (noting ADA
and Rehabilitation Act are “matally identical”). Bannenow seeks summajudgment
on all of Schuler’s remaining claims.

ANALYSIS

The exact claims Schuler is puing have never been cléaBanner’s motion for
summary judgment describes Schuler aspogsthree claims. First, a discriminatio
claim based on Banner’s alleged failule accommodate her sdibility. Second, a
discrimination claim based on her terminatiallegedly being due toer disability. And
third, a retaliation claim. In her opposit to the motion for summary judgment Schul
accepts this description of helaims. Accordingly, the Cotuwill analyze the claims as
the parties have.

|. Failureto Accommodate Claim Fails

Schuler’s first claim is fofailure to accommodate her disability. “The ADA treals

the failure to provide a reasonable accommniodaas an act of discrimination if the

employee is a ‘qualified individual,’ the ehoyer receives adequate notice, and

> The Court attempted to t@tin volunteer counsel for Buler but was unsuccessful.

(Doc. 20).
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reasonable accommodation is available thatild not place an undue hardship on tl
operation of the employer’s businessShapp v. United Transportation Unio839 F.3d
1088, 1095 (9th Cir. 2018).When there is a possibility that an employee needs
accommodation, the ADA requires the eoyde and the employer “engage in 4
‘interactive process’ through which the ployer and employee can come to understg
the employee’s abilities and limitations, thepdoayer’s needs for various positions, and
possible middle ground for e@mmodating the employee.ld. If the employer refuses
to engage in the interactive process, it camdld liable assuminthere was an availablg
reasonable accommodatioldl.

While an employer can be liable for refusittgengage in thateractive process,
an employee can effectivelgrevent such liability thragh her own actions. “The
interactive process requires communicatiand good-faith exploration of possibls
accommodations betweesmployers and indidual employees, andeither sidecan
delay or obstruct the processHlumphrey v. Mem’l Hosps. Ass’B39 F.3d 1128, 1137
(9th Cir. 2001) (emphasis ded). An employer will notbe liable for failing to
accommodate an employee “if the employee was responsible for the breakdown
[interactive] process.Hill v. City of Phoenix162 F. Supp. 3d 918, 9ZB. Ariz. 2016).
In other words, when it is the employeef ttte employer, who refuses to engage in t
interactive process, the employee has rable “failure to accommodate” claimSee
Allen v. Pac. Be)l348 F.3d 1113, 1116 (9th Cir. 2003Because [the employee] failed
to cooperate in the [interactivptocess, we cannot say ththie employer] failed to fulfill
its interactive duty.”)E.E.O.C. v. Kohl's Dep't Stores, In&74 F.3d 127, 132 (1st Cir

2014) (“If an employer engagan an interactive procesgith the employee, in good

an
N
nd

a

1%

in th

faith, for the purpose of discussing aftative reasonable accommodations, but the

employee fails to cooperate in the procéisen the employer cannot be held liable ung
the ADA for a failure to provide reasonable accommodations.”).
Here, the undisputed evidence is that breakdown in the teractive process was

attributable to Schuler, not Banner. Itusdisputed Banner first learned of Schuler
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hearing problems and need for an accadation on March 132014. Once Banner

became aware of Schuler’s situation, Bannedtt@® engage in the interactive process.

On March 18, Loudenslagel sent an énta Schuler sayinga meeting would be
scheduled to address her needs. Schuleomelsgl by stating she was “not requesting
accommodation of any sort” and she would dacuss the issue until she had do

additional research. Wicke @h sent Schuler an emaikplaining the importance of

meeting to discuss her needs. The record doé contain any response by Schuler. Dr.

Bortz then sent Schuler a separate emailhedgle a meeting to digss Schuler’s needs
Schuler responded by stating she was unwilllngheet with anyoneegarding her needg
until she had talked tan “Audiologist and ADA repr&ntative.” Schuler anticipated

that would not hppen for “a few weeks” and she was[jt willing to budge on that.”

When Dr. Bortz responded they would ndedat least meet “informally” to discuss

Schuler’s needs, Schuler responded that &m®wver [was] no.” Schuler asked Dr. Bor
not to bring up the issue aig until Schuler had spokenittv “an Audiologist and an
ADA representative.” Given these statemethere was a signifant question whether
the tape recorder was deent®dSchuler an accommodatiorguered by law. But more
importantly, there is no dispute of materfatt that the breakdawin the interactive
process was caused by Schuler, not by Banner.

This conclusion does not mean Schuled ba obligation to discuss immediatel
her situation and needs. Stftumay have been entitled delay the interactive proces

while she gathered additional informatio@f. Anderson v. Ross Stores, Jig¢o. C 99-

4056 CRB, 2000 WL1585269, at *8 (N.D. Cal. OctlO, 2000) (citing cases noting

employer may need time to accommodateleyee). And Banner was not necessar
entitled to demand the interactive process o@mlely on its schedule. But Schuler’
failure to accommodate claim is premised on her belief that betiweech 13, 2014 and
April 2, 2014, Banner did not engage in gdadh in the interactive process. The on
evidence from that time period consists repeated efforts by Baer to meet with

Schuler and Schuler refusing to do so. Satailefusal to even “informally” discuss he
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needs meant it was impossible for Banner to deertfzan it did. Banner cannot be liable

for failing to accommodate giwvethat, during the relevant time period, Schuler was
party unwilling to participate in thinteractive process.
While the undisputed evidea is that Schuler was responsible for the breakdq

in the interactive process, Schuler's emaifsl briefing in this case seem to reflect

belief that she had no obligatido participate irthe interactive preess because she hgad

already determined tape recording pasewas the appropriate accommaodation for h
situation.  Schuler was not entitled tonilaterally determine the appropriat
accommodation. An “employer is not mated to providean employee the
accommodation he requesisprefers, the employer needly provide sme reasonable
accommodation.” Zivkovic v. S. Califmia Edison Cg. 302 F.3d 10801089 (9th Cir.

2002). Schuler was not entitled to bypass the interactive process by dictatin
accommodation Banner walilhave to provide. Themfe, Schuler's “failure to
accommodate” claim fails as a matter of law.

II. Disparate Treatment Claim Fails

Schuler’s second claim is that sheswarminated because of her disabflit{his

claim is subject to the familiar burden-shifiinegime requiring Schuler first “establish[]

a prima facie case of discriminationCurley v. City of N. Las Vegag72 F.3d 629, 632
(9th Cir. 2014). If shedoes so, Banner must thefprovide a legitimate,
nondiscriminatory . . . reason ftine adverse employment actionlti. And if Banner
offers a legitimate reason, Schuler mustoi@ that the reason\gn by [Banner] was

pretextual.” Id.

® Schuler might also be making a hostilerv@nvironment claim. Assuming she i
attempting to do so, Schulershaot pointed to evidencetablishing she was subject t(
“a discriminatorily hostile or abusive environmenteirhofer v. Smith’s Food & Drug

Centers InG.415 F. App’x 806, 807 (9th Cir. 2011pchuler has not identified instances

of “severe or pervasive” harassment.
Faragher v. City of Boca Ratprb24 U.S. 775, 786 (1998)Therefore, to the extent
Schuler is attempting to purmswa hostile work environmeitaim, Banner is entitled to
summary judgment on that claim.
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“[T]o state a prima facie casmder the ADA, [Schuler] must show that (1) shefis

a disabled person within éghmeaning of the ADA(2) she is a qualified individual,

|-

meaning she can perform the essential functadrser job; and (3) [Banner] terminate
her because of her disabilityNunes v. Wal-Mart Stores, Ind.64 F.3d 12431246 (9th
Cir. 1999). While Banner questions whetlgahuler can state a prima facie case, the
Court will assume for present purposes tS8ahuler has done so and move on to the
remaining steps.Cf. Wallis v. J.R. Simplot Ca26 F.3d 885, 88@th Cir. 1994) (“The
requisite degree of proof necessary ttaleissh a prima faciease . . . on summary
judgment is minimal and does rmten need to ris® the level of a preponderance of the
evidence.”).

To carry its burden of providing nondriminatory reasons, Banner points to
Schuler’'s allegedly poor joperformance and behavior. die is undisputed evidence
that, in the views of Dr. Bortz, Vadmky, and Loudenslagel, Schuler was npt
performing adequately. Some of those perfomoe concerns predated Schuler disclosing
her hearing difficulties. Acadingly, Schuler's poorgb performance sufficient is
sufficient to shift te burden back to Schuler to prove prete$ee Aragon v. Republi¢
Silver State Disposal Inc.292 F.3d 654, 661 (9th 1Ci2002) (noting “poor job

performance” constituted “a legitimate, nondiscriminatory reason for terminating |. . .

employment”).

“An employee can prove preterither: (1) directly, byshowing that unlawful
discrimination more likely motivated the empésyor (2) indirectlypy showing that the
employer’'s proffered explanation is unwortlof credence because it is internally
inconsistent or otherwise not believableMayes v. WinCo Holdings, Inc846 F.3d
1274, 1280 (9th Cir.@L7). If the employee relies on inelct evidencethat evidence
must be “specific and substantiald. at 1282.

Schuler does not offer any diremtidence of discrimination.e. “evidence which,
if believed, proves the facf [discriminatory animusjvithout inference or presumpticn

Id. Instead, Schuler attempts farove pretext indirectly by claiming the patient
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complaints about her perfoemce were fabricated and Banner has changed
justifications for terminating herNeither argument is convincing.

Schuler’'s own emails indicate she wasaasvof the difficultis she had with the

Parkinson’s patient and in hearing patientggeneral. Schuler points to no evidenge
undermining Banner’s position that patienotsmplained about Schuler. Moreover, the

patient complaints were not at the tinaad are not now, the primary basis on which

Banner terminated Schulesnployment. Thus, whether patients complained is of liftl
relevance.
Schuler claims the reason Banner hasretfdor her termination has shifted over

time. If that were accurate, Schuler midig able to avoid samary judgment. But

Banner’'s reason for terminating Schuler Ima$ changed. The poor job performance

reason Banner offers now is the same araBanner offered at the time of Schuler|s
termination. That reason is also well-do@anted in contemporanesuecords. It is
undisputed Schuler was having difficulty perfong her job in the way in which Banner
expected. For example, Dr. Bortz asked t@hwvath Schuler to dicuss some issues she
identified while observig Schuler’s performance and aast one patient complained that
Schuler’s performance had negatively impactedgatient’s tests. Importantly, both dgf

those events occurred before Dr. Bortz &8ahner learned Schuler had a disabilit

=

Once Banner was aware of Schuler's diggb Schuler refused to engage in the

interactive process and her performancedsspersisted such that both Dr. Bortz and

Vadovicky continued voicing their concern#ind Schuler's own emails establish she

had a strained relationghwith Dr. Bortz.

its

Banner’'s reason for terminating Schukexrs never changed and Schuler has npot

pointed to any probative evidence of preteAth employer is free to terminate an at-wi
employee who, in the employer’s view, is parforming as expected and is difficult tp
interact with on a personal level. Therefo6chuler’'s discrimination claim fails as g
matter of law.

[11. Retaliation Claim Fails
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Schuler’s final claim is for retaliation.As with her discrimination claim, the
retaliation claim is subject to a familiar lol@n shifting regime requiring a prima faci
case, nondiscriminatory reasons offered byetmployer, and then proof of pretext by th
employee. Again, Schuler’s claim failsdea on the final step regarding pretext.

A prima facie case of retaliation requires aimiiff to show: “(1) involvement in a
protected activity, (2) an adverse employmaction and (3) a causal link between tf
two.” Coons v. Sec’y of U.S. Dep’'t of TreasuBB3 F.3d 879, 8879th Cir. 2004).
There is a substantial question whether &rhengaged in protected activity. Schulg
claims she engaged in praiee activity when she disclodeher hearing loss and whe
she complained about “hostilitypy Dr. Bortz during the Matt 27 meeting. Schuler’s

act of disclosing her disability ganot qualify as protected activify.And Schuler does

not explain how her alleged complaints atgeneric “hostility” at the March 27 meeting

qualify as protected activity. For simplicithowever, the Court will assume Schulg
engaged in protected activity.

Next, there is no question Schuler sufteen adverse employment action in th
she was fired shortly after engaging in thegal protected activity. Finally, the caus
link likely is satisfied given the temporalgximity of a few weeks between the allege
protected activity and the adverse employment acti®ee Brown v. City of TucsoB36
F.3d 1181, 1187 (8 Cir. 2003) (temporal proximity isufficient if the protected activity
and adverse action are “very close” in timdjhus, the Court will assume Schuler h3
made out a prima facie case of retaliation.

Banner offers the “legitimatreason” for terminating 8aler that she had poor jol
performance. That reason is well-documentetherecord and is fficient to shift the
burden back to Schuler to point to some ewuck of pretext. Schuler has not done so.

As with her discrimination claim, Sclerl points to no evidence indicating

Banner’s reason for her termination was pretak It is undisputed that Banner viewe

’ Given Schuler’s insistendbat she did not want any acomodation, it is unclear wha
Brote_cted activity Schuler believes she endagehat supports her retaliation clairSee

ardi v. Kaiser Found. Hosps389 F.3d 840, 850 (9th 1Ci2004) (protected activity
consists of “[p]ursuing . . . rights under the ADA”").
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Schuler as not adequatefyerforming her job and it isundisputed that Banner’g
employees believed it was difficult to work with Schuler. Schuler has not pointg
“specific, substantial esence of pretext.”"Wallis v. J.R. Simplot Co26 F.3d 885, 890
(9th Cir. 1994). Therefore, her retaliation claim fails.

Accordingly,

IT IS ORDERED the Motion for Summaryudgment (Doc. 87) ISRANTED.
The Clerk of Court is directed to enjudgment in favor of all Defendants.

Dated this 30th day of July, 2018.

Senior Unlted States District Jyel
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