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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Juan Torres Urias, No. CV 15-1616-PHX-DGC (JFM)
Petitioner,
V. ORDER

State of Arizona, et al.,

Respondents.

Petitioner Juan Torres Urias, who is coefinin the Correabins Corporation of
America’s Central Arizondetention Center in Flence, Arizona, has filed pro se
Petition for Writ of Habeas Cpus pursuant to 28 U.S.& 2254 (Doc. 1) and an
Application to Proceeth Forma PauperigDoc. 2). The Court will dismiss the Petitio
without prejudice.

l. Application to Proceed In Forma Pauperis

Petitioner's Application to Procedd Forma Pauperigndicates that his inmatg
trust account balance is lesath$25.00. Accordinglythe Application to Proceebh
Forma Pauperiswill be granted.SeelLRCiv 3.5(b).

. Petition

Petitioner was convicted in Maricopa County Superior Court, case #CR 2014

133421, of one amt of Threatening or Intimidatingnd one count of hreatening and

Intimidating and Domestic Violence, and wsentenced to concurrent, six-month tern

1S

of imprisonment in the Mariga County Jail, with 242 days’ presentence incarceration
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credit’ In his Petition, Petitioner names StatéAozona as Respondéeand the Arizona
Attorney General as an Additional Respondent. Petitioner raigegrounds for relief.
[I1. Discussion

Before the court may grant habeas fel@ a state prisoner, the prisoner mu
exhaust remedies available in thatstcourts. 28 &.C. § 2254(b)(1)O’Sullivan v.
Boercke] 526 U.S. 838, 842 (1999).An Arizona petitioner sgenced to less than the
death penalty may exhaust his federal claimpiggenting them in a procedurally props
way to the Arizona Court of Appeals onrelit appeal and/or in post-convictio
proceedings, without seekindiscretionary review in # Arizona Supreme Court
Crowell v. Knowles483 F. Supp. 2d 92928-30, 933 (D. Ariz2007) (folloning 1989
statutory amendment, Arizona Court &ppeals has jurisdion over criminal
convictions involving lesghan a death sentencej; Swoopes v. Sublett96 F.3d 1008,
1010 (9th Cir. 1999]citing pre-1989 statute). To exhaust a claim, a petitioner n
describe “both the operative facts and the feldegal theory on which his claim is base
so that the state courts [could] havefar opportunity’ to apply controlling legal
principles to the facts beagrupon his constitutional claim.Castillo v. McFadden399
F.3d 993, 999 (9th Cir. 2005) (quotirkelly v. Small 315 F.3d 1063, 1066 (9th Cir
2003),overruled in part on other gunds by Robbins v. Care481 F.3d 11439th Cir.
2007)). The failure to exhaust sabjs the Petitioner to dismissabeeGutierrez v.
Griggs 695 F.2d 1195, 119Bth Cir. 1983).

If a prisoner has a direct appeal or initial petition for post-conviction re
pending in state court, the federal ex$i@on requirement is not satisfie@eeSherwood
v. Tomkins 716 F.2d 632, 63®th Cir. 1983) (pending appeafchnepp v. Oregoi333
F.2d 288, 288 (9th Cir. 1964)dpding post-conviction proceedingge also Henderson

! Although Petitioner asserts in his Petitithat he was not convicted of any
crimes, he is incorrect. The Court takadigial notice of the fact that Petitioner was
found guilty and sentenced fthre misdemeanor offensesTireatening or Intimidating
and one count of Threatening antirimdating and Domestic Violenceéseehttp://www.
(2:8L11r5t)m|nutes.marlcopa.gov/ ocs/Criminal2035/m6742901.pdf (last visited Aug. 24,
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v. Johnson710 F.3d 872, 87fth Cir. 2013) (Sherwoodstands for the proposition that

a district court may not adjudicate a feddrabeas petition while a petitioner’'s dire¢

state appeal is pending”). The prisoner nawgdit the outcome of the pending state-col
challenge before proceeding in federal coteven where the issu® be challenged in
the writ of habeas corpusas been finally settled in the state court&herwood 716
F.3d at 634. The pending state-court prooegdould affect the conviction or senteng
and, therefore,auld ultimately affect or mot these proceeding$d.

Petitioner has filed a notice of post-carton relief in the Maricopa County
Superior Courf. Thus, the Petition in this casepigemature and must be dismiss&ke
id.; Schnepp The Court will dismiss tB case without prejudice.

In addition, the Court notes that there aeveral other defects with the Petitio
First, it is a jurisdictionatequirement that “the habegstitioner be ‘incustody’ under
the conviction or sentence under attatkhe time his petition is filed.Maleng v. Cook
490 U.S. 488, 490-91 989). Petitioner was not in custody under Hiate court
conviction when he filed his petin; he was in custody under hisderal court
conviction and sentenceSeeUnited States v. Torres-UrialCR 15-0549-PHX-SPL.
Second, 8§ 2254(a) requires the Court to “@ateran applicatiorfor a writ of habeas
corpus [o]n behalf of a peys in custody pursuant toghjudgment of a State coomly
on the ground that he is in custody in violation of the Constitution or laws or
treaties of the United States.” (Emphasis added.) Absent from Petitioner’s grounds
relief is any statement that feein custody in violation ofhe Constitution or the laws ol
treaties or the United States. Third, a patiér for habeas corpus relief under 28 U.S,
§ 2254 must name thgate officer having custody of him athe respondent to the
petition. SeeRule 2(a), Rules Govenyg Section 2254 CaseBglgarde v. Montanal23
F.3d 1210, 1212 (9th Cir997). The State of Arizona is not a proper Respondent.

2 Seehttp://www.superiorcourt.mari%%ga.gzov/docket/_C_riminaICourtCases/case
rch.asp (search “Case Number” for “CR2601133421") (last vised Aug. 24, 2015).
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IT ISORDERED:

(1) Petitioner’'s Application to Proceéa Forma PauperigDoc. 2) isgranted.

(2) Petitioner's Petition for Habeas Pas (Doc. 1) and this case ar
dismissed without prejudice.

(3) The Clerk of Court must enterdgment accordingly and close this case.

(4) Pursuant to Rule 11(a) of the Ruf@sverning SectionZ54 Cases, in the
event Petitioner files an appe#he Court declines to isswa certificate of appealability
because reasonable jurists would not find @oairt's proceduratuling debatable.See
Slack v. McDanigl529 U.S. 473, 484 (2000).

Dated this 28th day of August, 2015.

Danills Gt

David G. Campbell
United States District Judge
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