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ates of America et al Dog¢.

MH
WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Victor Pianka, No. CV 15-1687-PHX-DGC (MHB)
Plaintiff,
V. ORDER

United States of America, et al.,
Defendants.

Plaintiff Victor Pianka, who is confineth the Eloy Detention Center, has filed
pro se civil rights Complaint pursudro 42 U.S.C. § 1983 (Dod) and two Applications
to Proceedin Forma Pauperis (Docs. 2, 6). Plaintiffhas also filed a Motion for
Injunctive Hearing (Doc. 3) and a Motion fevidentiary Hearing (Doc. 4). The Cour
will dismiss the Complaint asivolous and duplicative. Rintiff's Motion for Injunctive
Hearing and Motion for Evidentiatearing will be denied as moot.

l. Applicationsto Proceed In Forma Pauperis and Filing Fee

Plaintiff's August 25, 205 Application to Proceeth Forma Pauperis will be
granted. 28 U.S.C. §1915(a). Pldinis and was, at the time this action wa
commenced, an immigration detee. There do not appear e any criminal charges
pending against him at this time. AccordingPlaintiff is not subject to the filing feeg
provisions of the Prison Litggion Reform Act, and hevill be allowed to proceed
without payment othe filing fee. Andrewsv. King, 398 F.3d 1113, 112®th Cir. 2005);
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Agyeman v. INS, 296 F.3d 871, 885-86 {9 Cir. 2002). Plainff's September 10, 2015
Application to Proceeth Forma Pauperis will be denied as moot.
[I.  Statutory Screening

Pursuant to 28 U.S.C. § 19(e)(2), in a case in whichplaintiff has been grantec

in forma pauperis status, the Court

shall dismiss the case at any dinf the court determines that
... the action or appeal—(i) fisvolous or malicious; (ii) fails

to state a claim on which relief may be granted; or (iii) seeks
monetary relief against a defendant who is immune from such
relief.

28 U.S.C. § 1915(e)(2)(B).

A pleading must contain a “shamd plain statement of the clasmowing that the
pleader is entitled to relief.” Fed. R. CW. 8(a)(2) (emphasis added). While Rule
does not demand detailed factual allegatiémgiemands more than an unadorned, th
defendant-unlawfully-harmed-me accusation&shcroft v. Igbal, 556 U.S. 662, 678
(2009). “Threadbare recitals of the elemeotsa cause of action, supported by me
conclusory statements, do not sufficeéd.

“[A] complaint must contain sufficient &ual matter, accepted as true, to ‘state
claim to relief that is plausible on its face Itl. (quotingBell Atlantic Corp. v. Twombly,
550 U.S. 544, 570 (2007)). A claim isapbible “when the plaintiff pleads factug
content that allows the coud draw the reasonable inference that the defendant is li
for the misconduct alleged.ld. “Determining whether a coplaint states a plausiblg
claim for relief [is] . . . a context-specific task that requires the reviewing court to (
on its judicial experience and common senskl” at 679. Thus, although a plaintiff's
specific factual allegations may be consisterth a constitutional claim, a court mus
assess whether there are other “more liliglanations” for a defendant’s condudtl.
at 681.

But as the United States Court of Aas for the Ninth Cingit has instructed,

courts must “continue to constrpeo se filings liberally.” Hebbev. Pliler, 627 F.3d 338,
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342 (9th Cir. 2010). A “complaint [filed by pro se prisoner] ‘must be held to less
stringent standards than formaéatlings drafted by lawyers.’Td. (quotingErickson v.
Pardus, 551 U.S. 89, 94 (2007pdr curiam)).
[11.  Complaint

In his two-count First Amended ComplgirPlaintiff asserts violations of hig
Fourth, Fifth, Eighth, and Fourteenth Amendingghts. He also asserts a violation of
42 U.S.C. § 1981. Plaintiff names thdldwing Defendants: # United States of
America; President Barack @ima; Attorney General Eric Holder; Secretary of the
Department of Homeland Security (‘34 Jeh Johnson; Federal Bureau of
Investigations (“FBI”) Director James ComeEloy Detention Ceter Employees Joseph
Duran, SepulvedaPhillip Farabough, Sith, Rosemarie Kelly, t® unidentified Nurses
(“Does #1-10"), Durham, Sebgast, John Cantu, Jon Gruelle, Brett Day, and Patricia
Vroom; FBI Agents Douglas Price, AndraéBlack, Mark Cwynar, Jon Lannarelli, Sean
Kaul, George Steuer, and Johnson; DHS Eyges Charleston, Smith, Shane Kitchgn,
and Lopez; the “Office Inspector GenerdiDHS Civil Rights Civil Liberties”; and an
individual identified as “X-Ry Tech at AZ-Tech Radiogy” (“Doe #11”). In his
Request for Relief, Plaintiff seeks $200llion in compemsatory damages.

In Count One of the Confgint, Plaintiff alleges that his Fifth, Eighth, angd
Fourteenth Amendment rights were violgtadbng with 42 U.S.C. § 1981, by “X-ray

fraud.” Plaintiff alleges that he has “over ¥ifpet locator chips” under his skin that are

“constantly signaled to vibrate, shock, . . uga pain[,] and make [Plaintiff] lose sleep/
According to the Compiat, these chips were injected under highdiy “people [who]

organized the murder of higather for life insurance money and literally planned his

deportation.” Plaintiff appears to allege that Defendant Duran received a cash bripe f

changing out an x-ray of Pldiff that would have revealed ¢hexistence of these chips.
Defendant Sepulveda should lbeld liable, Plaintiff claimsbecause “she is the one that

ordered the x-ray and ignored the fact @@ felt the bumps” thadicated the location

! This Defendant is also referreditothe Complaint as “Sepulvida.”
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of the pet locator chips. Defendants Fargtoand Smith ignored Plaintiff's grievance
regarding the chips, and Defendants KellyeB&1-10, Durham,na Sebastian ignored
Plaintiff's allegations regarding the fraudathwas being committed against him. |
addition, Defendant Kelly misdiagnosed Pldinéis delusional. Plaintiff alleges that h
has written to Defendants Price, Black, yoar, Lannarelli, Kaul, and Comey “even
single week this year” about the fraudirtge committed against i, but he has not
received any response from these Defendabefendant Steuer sent Defendant Johns
to speak with Plaintiff, but Johnson failed tollow through with his investigation.
Plaintiff alleges that he filed three DHSWTiRights and Civil Libeties complaints but
all were ignored. Defendants Charlestomichken, Smith, Lopez, Cantu, Gruelle, an
Office Inspector General all ignored Plaifisi claim as well. In addition, Doe #1]
“‘committed fraud again” by “plann[ing] for [Plaintiff] not to ladble to prove” that he hag
pet locator chips under his skin.

In Count Two, Plaintiff asserts violahs of the Fourth Amendment, the Fift
Amendment, and 42 U.S.C.1®81 based on “document fraudAccording to Plaintiff,
the individuals who planned sifather's murder also cqgmsed to have him deported
beginning in the summer of 2001, after heswaleased from immigtion detention.
Plaintiff alleges that he was kidnapped omeek after his release from detention at
forced to falsify several documents “to makeaem that [his] fathewas not [his] father
so [Plaintiff] could not derive citizenshiippom him.” The sameéndividuals moved the
photograph on his mother’s naturalizationtifieate to cover her signature. Defenda
Vroom “made it seem like [Plaintiff] filed &-600 for it to be denied by a Distric
Director at that time.” Acaaling to Plaintiff, DHS has “kneingly adopt[ed] inadequate
procedures regarding fraudmplaints and . . . fraud committed against a detainee(]

DHS employees,” resulting in viations of his due pcess rights. Plaintiff has written tc

Defendants Price, Black, Cwynar, Lannardflgul, and Comey “every single week this

year” concerning the fraud that has been caechiagainst him and “several murders” |

has witnessed, but he has not received a regpofis noted above, Defendant Steuer s
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Defendant Johnson to speakth Plaintiff, but Steuerhas not followed up on his
investigation. Plaintiff's DHSCivil Rights and Civil Libeties complaint was ignored by
Defendant Charleston. Defendants Cantuwe@e, Holder, Obama, and Office Inspecit
General have all failed to nesnd to Plaintiff's complaint®f document fraud. As 4
result, Plaintiff has endured “3 unlawful detiens a year for over 12 year[s].” Durin(
Plaintiff's detention, he has allegedly filewed multiple physial and psychological
injuries, including, but not limed to, rape, sodium pentothajections, force-feedings,
and death threats.

V. Dismissal of Complaint

Pursuant to 28 U.S.C. § 1915(e)(2){B the Court must dismiss a cas
proceedingin forma pauperis if the court determines thahe action or complaint is
“frivolous or malicious.” When evaluatingasins under this standard, the Court “is n
bound, as it usually is when making a deteation based solely on the pleadings,
accept without question thteuth of the plaintiffs allegations.” Denton v. Hernandez,
504 U.S. 25, 32 (1992).

“[A] court may dismiss a claim as factlyafrivolous only if the facts alleged are
‘clearly baseless,’” a category encompassltggations that are ‘fanciful,” ‘fantastic,” ang
‘delusional.” 1d. at 32-33 (citations omitted). “[Afinding of factu frivolousness is
appropriate when the facts alleged risethe level of the irraonal or the wholly
incredible.” Id. at 33. Plaintiff allege in Count One that Daféants have refused tc
acknowledge that the individuals responsibletfie murder of his father have injecte
him with pet locator chips #t they use to shock hincause him pain, and keep hin
awake. In Count Two, hesserts that Defendants have prevented him from establis
that the same individuals who conspired ilb ks father kidnapped Plaintiff and forceq
him to falsify immigration documents in affat to get him depoad. The Court finds
these claims to be factually frivolous, a@dunts One and Two wible dismissed on that
basis. In the alternative, the Court drasmsits judicial experiece and common sense t

determine that Plaintiff's allegatns are implausible on their fasee Igbal, 556 U.S. at
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678, and therefore fail to state a claim for religée 28 U.S.C. § 1915(e)(2)(B)(ii).

Plaintiffs Complaint is alsdrivolous to the extent itaises claims that have
already been adjudicated in this Court. nforma pauperis complaint that merely
repeats pending or prewusly litigated claims may be dismissed as frivolous |or
malicious. See Cato v. United Sates, 70 F.3d 1103, 1105 n.2t{BCir. 1995) (construing
former 28 U.S.C. § 1915(d)) (citinBailey v. Johnson, 846 F.2d 10191021 (5th Cir.
1988)). A complaint repeatingpe same factual allegatioasserted in aearlier case,
even if now filed against a nedlefendant, is subject to disssal pursuant to 28 U.S.C,
§ 1915 as duplicative and frivolouSee Bailey, 846 F.2d at 1021.

In Pianka v. DeRosa, CV 14-2644-PHX-DGC (MHB), Rilintiff filed a civil action
asserting multiple violations dfis constitutional rights. Onaf the counts in Plaintiff's
second amended complaint alleged that Bfeiihad more than fifty pet locator chips
under his skin and that multiple Defendartincluding Duran, Smilveda, Farabough,
Smith, Kelly, Sebastian, and Durham—refugedacknowledge the existence of these
chips. (Doc. 10 in CV 12644-PHX-DGC (MHB) at 13). Another count alleged that
Defendants Charleston, Kitchen, Vroom, aathnson, among others, violated Plaintiff|s
due process rights by failing to address hanet that his immigration file had been
tampered with and documentgsiéied in order to “make iteem like [his] father was not
[his] father.” (Doc 10 in CV 14-2644-PHX-DGC (MHBat 6). These counts wers
dismissed for failure to state a claim itMay 18, 2015 Order (Bc. 14 in CV 14-2644-
PHX-DGC (MHB)). An order dismissing thatction was entered the same date. (Doc.
15 in CV 14-2644-PM-DGC (MHB)). Plaintff's appeal from those Orders is currently
pending in the Ninth CircuitSee Pianka v. DeRosa, No. 15-16241 (9th Cir.).

U

Accordingly, the Court will dismiss Plaiff's Complaint, and this action, ag
frivolous and duplicative dPianka v. DeRosa, CV 14-2644-PHX-DGCGMHB). In light
of the Court’s dismissal adhe Complaint, Plaintiff's Mbton for Injunctive Hearing and

Motion for Evidentiary Hearig will be denied as moot.
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IT ISORDERED:

(1) Plaintiffs August 25, 205 Application to Proceedin Forma Pauperis
(Doc. 2) isgranted.

(2) Plaintiff's Septembed0, 2015 Application to Proceelsh Forma Pauperis
(Doc. 6) isdenied as moot.

(3) TheComplairt (Doc. 1) isdismissed as frivolous and duplicative, pursuar
to 28 U.S.C. § 1915(e)(2)(B)(i), and the ClefkCourt must enter judgment accordingly|.

(4) Plaintiffs Motion for Injunctive Hearing (Doc. 3) and Motion for
Evidentiary Hearing (Doc. 4) adenied as moot.

Dated this 18th day of September, 2015.

Danills Gt

David G. Campbell
United States District Judge




