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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Cleopatria Martinez, No. CV-15-01759-PHX-NVW

Plaintiff, ORDER
V.

Maricopa County Community College
District, a political subdivision of the state,
and Rufus Glasper and Debra Glasper,
husband and wife,

Defendants.

Before the Court are cormapng motions for summarjpidgment. (Doc. 69, 71.)
For the reasons below, the Court will gr@efendants’ motion and deny Plaintiff’s.

l. SUMMARY JUDGMENT STANDARD
A motion for summary judgment tests whether the opposing party has suffi

evidence to merit a trial. umary judgment should be gradté the evidence reveals ng
genuine dispute about any material fact #tr@lmoving party is entitteto judgment as a
matter of law. Fed. R. Civ. B6(a). A material fact is ortbat might affect the outcome
of the suit under the governing law, and etdal dispute is genuine “if the evidence
such that a reasonable jurguld return a verdict for the nonmoving partyAhderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986).
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It is the moving party burden tolsow there are no geine disputes of material fact.

Celotex Corp. v. Catretd77 U.S. 317, 3231086). Upon such showing, however, the
burden shifts tdhe non-moving party, whamust then “set forth ggific facts showing that
there is a genuine issue for trial” gt simply resting on the pleadingénderson 477
U.S. at 256. To carrthis burdenthe nonmoving party must daore than snply show
there is “some metaphysical doubt as to the material fabtatsushita Elec. Indus. Co. v
Zenith Radio Corp.475 U.S. 574, 586 (1986 Where the recordaken as avhole, could

not lead a rational trier of fatd find for the nonmoving party, theie no genuine issue for

trial. Id. at 587. “A court must viewhe evidence ‘in the light most favorable to the [non-

moving] party.” Tolan v. Cotton— U.S. —, 134 S. Ct1861, 1866 (2014) (quoting
Adickes v. S.H. Kress & C@&98 U.S. 144, 157 (19))0 “A ‘judge’s function’ at summary
judgment is not ‘to weigh the evidence and aeiee the truth of the matter but to determin
whether there is a geneiissue for trial.” Id. (QuotingAnderson477 U.S. at 249).

Il. FACTUAL BACKGROUND

A. Summary of Facts and Claims
Plaintiff Cleopatria Martinez (“Martinez”) is a math instructor at Phoenix Colle

a school within the Maricopa County Commun@gpllege District (“Dstrict”). She has
over 30 years of service tite District and had reached ‘fapntive” statusgiving her a
right to continuous employment. (Doc. 78 at 1 1, 14.)

High-level administrative officials bught termination proceedings again
Martinez. Following the Distet’s termination procedure, Hearing Committee found, in

part, that Martinez had ommitted insubordination byefusing a direct command tc

refund money to students whashe had charged for coursetaré@ls. Nevertheless, the

Hearing Committee recommended against ternonaitn light of her30 years’ service.
Chancellor Rufus Glaspgf'Glasper”) accepted the Heag Committee’s finding of
misconduct and did not purswarnination any further, which would have required acti
by the Governing Board. He éh commenced proceedinfis the lesser sanction of

suspension, which he imposed. Thosmpedings did not require Board approval.
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Martinez brought this 42 U.S.C. § 1983nu#ge action against the District and
Glasper personallyfor violation of due process ofvain depriving herf property and
liberty. (Doc. 14 at 11 93-80 She has since concededttthere was no due process

ef.

violation for deprivation of lierty. (Doc. 71 at 13.) She also seeks declaratory re
(Doc. 14 at 11 110-17.) Both sides havevetbfor summary judgment on facts that are
materially undisputed.

Martinez’s exact claim is ebive. Her cause of aohi is 42 U.S.C § 1983. Shq

U

attempts to plead only a dmaifor deprivation of propertgher employmentwithout the
federal constitutional minimums of fair amdlequate procedureg@red by due process
of law in the circumstances. It may seemrggeaand even bizarre that the District’s righ
and elaborate procedures for dismissal argpeausion would nevertless fall short of
federal constitutional minimums of fairneskideed, the claim is bizarre. Martinez has
raised no colorable federal claim of deptiwa of property withoutlue process of law.
At oral argument on October 30, 20MMartinez conceded that she pleaded po
state law cause of action. Nevertheless, bnefing argues that her one-year suspens|on
was not authorized under the District prasex$ for suspensionyhich do not require
Governing Board approval. Her one-yeasnsion, Martinezontends, could have
been done only under the Distrigrocedures for termination, whicbdo require
Governing Board approval. She says the one-year suspewsi®nthe “economic
equivalent” of termination and thereforavailable only under the procedures for
termination. Thus, she contends, Glaspeuld suspend heonly by disputing the
Hearing Committee’s recommendation that shiebeoterminated and recommending that
she be suspended by the Governing Boatthentermination proceedings. Whatever iI?

merit, that is a contention tiie meaning of state law.

! Defendants pleaded a qualified immunitigfense. (Doc. 15 at 20, T2))
Martinez never challenged the qualified inmity defense in her maotion for summary
judgment. Glasper did not move for sumyngrdgment on that defense either. The
Court decides in favor of Defendant Glas on the merits and does not reach the
qualified immunity defense.
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Even apart from Martiez’s disavowal of any state lavause of action, if she did
plead a state law claim, it too would be pdite incorrect. The DHtrict fully complied
with the District’'s proceduresDistrict policies themselvesensibly distinguish betweer

dismissal and suspensicend outline different procedureand authority for each.

Martinez received the benefit bbth sets of proceduresptigh her actual discipline was

suspension only. A orgear suspension idils a suspension. Indel, the sspension

expired 13 months later, adartinez returned to work the next Fall semester. To $

she was terminated thoughesheturned to work proves gnthat papewill bear any
words written upon it. There %0 colorable state law claitmere even iMartinez did
attempt to pleaduch a claim.

B. Martinez’s Transgressions
Martinez did not require herwgtents to purchase textiies. Instead, she prepare

her own materials, which she called lectureespto distribute to the students. (Doc. ]
at 7.) As part of these lecture ngoteke would copy problems and diagrams frg
copyrighted sources.Id, at {1 8.) She did not citedhsources when so copyingld.j
Martinez believed that the eduitan exception of the fair @sdoctrine protected her us
of copyrighted materials. (Doc. 80 at 3, 1 9).

When district officials leared of this behavior, thegisapproved. The District's
Vice President of Academic Services entiMartinez on January 12, 2010. He flaggé
the potential copyright problems with meatls she had printed for the Fall 2009 af
Spring 2010 semesters. He sent anothaileon January 26, 2010, and two days latg
the District’s in-house cowel talked with Mirtinez by phone. An in-person meetin
with other administrators followed, as dadcopyright training session with a librariar
(Doc. 73 at 1 10.)

The administration restricted Martinez’s ability to use the college’s copy ce
requiring her to submit her requests to thepartment chair so he could screen t
materials. (Doc. 73 at { 31.Martinez did not abide by i policy, printing materials

without departmental approval.ld( at 9 12.) This deprivethe administration of its
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independent confirmation that she was nohtmuing to use copyrighted material.

Outside counsel informed the dbiict that, in his opinionMartinez’s Fall 2010 lecture
notes violated copyright law.Id| at § 13.) He said thes&olations could prove very
costly—up to $15M00 each. I€f.) Consequently, on December 9, 2010, t

administration further restricted Martinezsinting and copyingprivileges. She was

he

now unable to use materialbat she created and had to use only math-department-

approved materials or those avai@hir sale at the bookstordd.(at  14.)
Many months later, in Aug of 2012, Martiez photocopied materials at a loc;
Staples store.Id. at 1 15.) She usedehmaterials as an altetive to a textbook. 1d.)

She either “sold” the packeto the students for $1id() or asked to be reimbursed far

her expenses if the students did not cogypackets themselvesdb. 80 at 5, | 15).

On October 18, 2012, the President Rifioenix College required Martinez t
reimburse, via personal check, any affectagtent. (Doc. 73 at § 17.) The Preside
found that Martinez had violated Districtljpy, particularly Administrative Regulation
1.12, by transacting directly with student (Doc. 73-2, Ex.21.) Administrative
Regulation 1.12 requires tli@overning Board to approve ages to the budget and fee
collected, which it had not domweith respect to the money ez collected when she
transacted directly with students.Sege id.(“[Y]Jou imposed charges on the studen
without authority to deso.”).) In the October 18 dirgee, the President reaffirmed he
earlier restrictions on Martinez's copying privileges.ld.)( Citing Administrative
Regulation 6.7, she also warngidrtinez that further insulbdination could subject her tg
harsher punishment, “up to and including terminatiomd’) (

Around January 9-11, 2013, the Distrietarned that seval students had not
received their reimbursement checks. (Doc.a?¥ 17; Doc. 72 at §7.) The Distrig
required Martinez to produce copies of afured checks by January 18, 2013. (Doc. ]
at § 17.) As of her dismissal hearing inMdmber 2013, she still anot done so. (Doc.
73-4, Ex. 23 at 232:17-25.)
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C.  The Dismissal Hearing

The road to that dismissal hearing begath a “Pre-Discipnary Conference” on
April 3, 2013. (Doc. 73 at 119.) Theastd purpose of the conference was “to enspre
that the decision to be mad®ncerning the cont@ints against’Martinez would be
“based on complete and acceratformation.” (Doc. 73-5Ex. 26.) Phoenix College’s
President and Vice President d&tademic Affairs conductethe meeting. Also present
were two Human Resourcesaftmembers. Martinez wasntitled to have a fellow
employee there as a representgtivut only to observend not to participate.ld.)

After the April 3, 2013 raeting, the President andice President decided tg
terminate Martinez's employment(Doc. 73 at § 20.) On August 9, 2013, the Distr|ct
provided Martinez witha Statement of Charges regagdtermination proceedingsld()
The charges included violating copyrightvland the District'scash handling policy—
although pointing to Adminisative Regulation 1.17 ratherah Regulation 1.12. (Doc
73-5, Ex. 27.) A copy of Regation 1.17 was attached tbhe Statement of Charges.
Regulation 1.17 requires that there be, anmthgr things, specific safeguards for storing
cash, independent reconciliatiohreceipts, and managemeantersight of cash handling
processes and personndid.Y The Statement of Chargalso accused Bitinez, because
of her failure to follow thedministration’s commands barg unauthorized copying andl
requiring her to reimburse her studentsyiofating AdministrativeRegulations 6.7.1 and
6.7.3, which protoit willful violations of the lav or of District rules. I¢.)

Martinez exercised her right to a hearing. (Doc. 80 at¥®.)f The day-long
hearing took place on Novemb#8, 2013. (Doc. 73 &t 22.) The Hearing Committee
was composed of three faculty mieers. (Doc. 73-5, Ex. 24 8t) The procedures were
robust and involved scheduling order, pre- and post-hagrbriefing of aguments, a list
of witnesses and exhibitsjtation to supplemental authty, and more. (Doc. 73 at
122.) Martinez was represented by coiynsalled witnesses, cross-examined the

District’s witnessesand offered evidence.ld) Among Martinez’s evidence was advice
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she received from an intellectual property attgrnwho provided a detailed analysis ¢Of
why Martinez had not violatecbpyright law. (Doc. 73-5, Ex. 24 at 4, 1 30-32.)
The Hearing Committee mades findings and recommelation on December 9

2013. (Doc. 73-5, Ex. 24 at 8.) It four(@) the expert testimony conflicted and made| it

unclear whether Martinez violated copyridatv; (2) for reasons the Committee did not
clearly explain, whether Martinez violatecetbistrict’'s “cash handling” rules was alsp
inconclusive; and (3) Martinéimtentionally” failed to complywith the “clear directive”
to issue refunds and was therefore willfully insubordinateoc(33-5, Ex. 24 at 7, 1 64t
67.) This willful insubordinaon violated two portionsof District regulations.
Administrative Regulation 6.7.frohibits the “[w]illful and inentional violation of any
.. . [District] administrative regulation thaffects the employee@ability to perform his
or her job.” AdministrativeRegulation 6.7.3 prohibits ¢h“[w]illful and intentional
failure to perform job duties that have fiteeen communicated to an employee and are
within the employee’s scope of employmént(Doc. 73-5, Ex. 24at 7, 1 68-69.)
Ultimately, the Committee recommended agadistnissing Martinez idight of her 30
years’ service. (Doc. 73-5, E4 at 8; Doc. 73 at § 25¢lasper did not further pursue
dismissal, which would have requiradproval of the Governing Board.

D.  The Suspension
Glasper informed Martinez in a FebryalO, 2014 letter that he would not

recommend to the Gewning Board that it overtar the Hearing Committee’s

D
wn

recommendation against termination. He gisovided a new Statement of Chargs
seeking suspension and said that he ttecided to suspenfher] employment under
[his] sole authorityas Chancellor pursutito section [3.13] of the Residential Faculty
Policies.” (Doc. 73-6Ex. 36 at 57 of 88.)The suspension wde begin on March 1,
2014, and run through May 15, 2015. Ghksgaid that he had confirmed with the

2 The section numbering changed from 3d3.11 in the 2013-14 academic yea
For simplicity, and because were no substantive changtdse Court uses “3.13”
throughout this Order. IRother Residential FacultfPolicy references are also to the
Policies from the 2012-13 academic year.
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General Counsel, as the Residential Faculty Policies requiredh¢hstispension did nol
violate Martinez’s rights. “The basis forighaction is the unamous finding of an
independent hearing committee that you willfully violated tistridt policies set forth in
the statement of charges atitht | have the authority to suspend your employm
without pay.” Glasper alstnformed Martinez that sheould retire voluntarily and
remain on paid administrativeave until May 9, 2014.1q.)

Martinez had the right to meet withett/ice Chancellor of Human Resources
discuss the Statement of Chesg She canceled the daydre their scheduled meeting
because of a medical issue. (Doc. 73 at J] 2he District postpoed her suspension by
one month to ensure that she comidet with the Vice Chancellor.ld() On March 7,
2014, the two met, with Mainez accompanied by counselld.(at § 28.) Martinez’s
suspension was upheld and ran fromilAp5, 2014, until May 15, 2015.1d; at 1 27.)

The Governing Board was not required ppive the suspensianr to review it.
Martinez could ask the Board, in its disooeti to intervene, ahshe wrote numerous

letters to the Governing Board and appearefre it several times(Doc. 73 at 1 30-

35.) She argued that her suspension was eébonomic equivalent of termination.

Martinez contends she had neeaningful hearing becausée had no right under the

Residential Faculty Policies tappear formally &fore the Board, but she did appes

(Doc. 80 at 12-13, 1 23.) €MBoard took no action to inteame. Again, at oral argument

Martinez disavowed any claimrf@iolation of state law.

Martinez returned to Phoenix College time fall of 2015, after her suspension

expired. [(d. at 136.) Plainly, she was not teratiead. She is still in defiance of th
order to reimburse her students for the $11 course mateiidlst { 37.)
lll.  DUE PROCESS OF LAW

A. Federal Due Praess Standards

The federal due process claudees not give a substare right to property or

liberty. It gives, in some mumstances, a fedenaght to some pross before the state

takes away property or liberty, or preseafterwards. There aredvsteps to the due
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process analysis. The first @dgtermining whether the pldifi has a property interest.
See Bd. of Regents $fate Colls. v. Rot08 U.S. 564, 570 (1972). If so, the second
determining what process is du&ee Cleveland Bd. of Educ. v. LouderndlfO U.S.

532, 541 (1985). Thanswer varies according the circumstances dhe deprivation.

The inquiry considers the qredures and the interest affstt “the risk of erroneous
deprivation of such interest” through theatanged procedure, ¢hvalue of additional
procedure, and the government’sist in the existing procedurMathews v. Eldridge

424 U.S. 319, 335 (1976). “The fundamtal requirement of due process is tf
opportunity to be heard a meaningful time and ia meaningful manner.ld. at 333

(internal quotation marks omitted).

As an appointive—i.e., tenured-in-fact—faculty memiddartinez had a property
interest in her continued employment at RtiweCollege, even aagainst a temporary
suspension.See Roth408 U.S. at 577 (citing€onnell v. Higginbotham403 U.S. 207,
208 (1971)) (recognizing due mess rights for teachers everthout tenure when there
was “a clearly implied promés of continud employment”). “Temporary suspension
like terminations, are deprivations of employrhéhat can implica the protections of
due process.”Ass’n for L.A. Deputy Shiffs v. Cty. of L.A.648 F.3d 986, 991 (9th Cir
2011). The question what process was due. Martinezd a right not to be suspendg
without minimally fair procedurander the due process clause.

After a thorough termination procewy the Hearing Committee made a bindin

finding that Martinez refusedo comply with express directions and therefore wsa

insubordinate. That &borate procedure richly satisfiéederal constitutional standards.

By equal if not stronger force, Glasper&iance on the binding facts found under th
procedure was constitutionally eguate to suspend her.

B. The Faculty Policies Concerningsuspension and Termination
Two distinct sections of thResidential Faculty Poligeare in play here. Policy

3.13 deals with th Chancellor's poweto suspend. SeeDoc. 72-2 at 59-60 of 117.

Under that Policy, the Charlt® must write a formal stament of charges against the
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faculty member, as Glasper didhe faculty member must oetified either in person or
by registered or certified mail. If the suspemsis without pay, th€hancellor must first
seek the advice of the General Counsdturther, the ViceChancellor of Human
Resources must consult with the facultyember regarding the rationale for the
suspension. The District did everythingtRolicy required. The state-law procedufe
was fully satisfied. Martinez does not pdeany claim for violdon of Policy 3.13.

The provision of the Residé@al Faculty Policie that deals with termination ig
more elaborate. SeeDoc. 72-2 at 60-62 of 117.)Under Policy 3.15, the College
President first writes a formal statement odigies and forwards it to the Vice Chancellpr
of Human Resources. The Vi€hancellor then consults with the District Legal Offige
and determines whether to infio the Chancellor that a legalbufficient case exists for
dismissal. The Chanlter writes to the Governing Boardiith a copy sent to the faculty
member.

The Vice Chancellorsecommendation gives notice tb parties of the intent to
formally recommend dismissalt also includes as an attanknt a formal statement of
charges that contains, as applicable, the sstyblicies, rules, or written objectives that
the faculty member is alleged to have violatdthe statement of charges must be specific
enough to allow the facultmyember to defend herself.

Within five business daythe faculty member may demand a hearing by writing| to
the Vice Chancellor. This suspends disnmlissd@he District then forms a Hearing
Committee composed of three faculty members. The Chancellor selects oneg,
President of the Faflty Association selects anotheand the accusethculty member
selects the third. The Chagllor's and the Faculty Association President’s selectipns
must come from other collegeasithin the District. Onlythe accused may select g

Committee member from the collegiere the accused teaches.

~—+

The Hearing Committee selects a chair.hgTparties can stipulate to differer
timelines at this point.) Within twenty business dayshe Chair meets with the

attorneys/representatives tife parties to hold a prehaagi conference and exchange
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exhibits, witness lists, summaries of testimonif a party does not comply with the

prehearing rules, the Chair caxclude any offending evidence.

Within ten business days the hearingnooences. The faculty member may elg
to have the hearing in public or in exéige session. “The member may attend t
hearing; present any testimony, evidence, atestents, oral or written, in his/her beha
and be represented by legal ceelnor other representativé.is expressly understood thg
act of testifying will not be subject to reprida} the [District].” Faculty Policy 3.15.6.
Within five business days the Hearing Committee must provide the Chancellor an

faculty member with a summa of evidence and bindingritten findings of fact and

conclusions of law. It must also reconmdevhether to dismiss the faculty member, but

the recommendation is not binding.

The Chancellor has aopportunity to meet with the Hearing Committee a
clarify any questions about its findings asnclusions. He may then either adopt tf
Committee’s recommendation regarding dismissahake his own ahforward it, along
with the Committee’s findings and recommaition, to the Governing Board.

Again, in the earlier proceeding concerndaigmissal, the District procedures wel,
fully complied with. Glaspeadopted the Committee’s findingathMartinez had violated
District regulations and itecommendation against dismisskespite the violation.

1. Neither Faculty Policy RequiresBoard Action for Suspension
Though it is not a federal due processmlaMartinez argues that her suspensig

was the economic equivalent of terminatiddecause she was effectively terminated, S
says, under Policy 3.15 Glasper could saspend her without recommendation to a
approval of the Governing Board. That pairtMartinez’'s discussin is odd because a
oral argument she concededitlshe was making no claim wiolation of the Faculty

Policy.

In any event, Martinez misstates thext and the meaning of Policy 3.15.

Martinez asserts that Policy 3.15 commaiits Chancellor to (laccept the Hearing

Committee’s recommendations or (2) recoend his own courséo the Governing
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Board, which can be “a recomnuation for a lesser discipline(Doc. 71 at 2.) But the

recommendation to the Board is required onihhd Chancellor seeks termination desp

the Committee’s recommendation notterminate. To the exteshe says the Chancellor

Is ever required to recommend a lesser dis@por get Board approval for it, Martinez

manufactures her assertion out of whole clolhhas no textual basis and it contradic
the language of the Faculty Policy. PolRyl5.8 states, “The Chancellor may adopt t
Hearing Committee’s recommendatiaiegarding dismissalor make his/her own
recommendation and forward the recommendatio. to the Governing Board.
(Emphasis added.) The Policy speaks tmmemendations “regarding dismissal.” Her

the Committee recommended against disalisdespite its fiding of Martinez’s

te

4

ts

(D

misconduct. The Chancellor could havenatheless recommended dismissal to the

Board but did not. The Policdoes not even hi that the Chancellor must make
recommendation on lesser disciplinghin the 3.15 dismissal proceeding.

Policy 3.13 speaks directtp the Chancellor'swuthority to impse discipline less
than dismissal, which lies ergly within his authority subjedo the procedures state(
therein and the Board’s discretion to interdater and overturn his action. The Boa
need not review the Chancellor’'s impositiortleé discipline of suggmsion. Neither 3.13
nor 3.15 require Board action drscipline less than dismissal.

Under Martinez’s interpretation, if a fdogp member receivethe full procedural
protections of Policy 3.15 for a possible disgal, the Chancellor walihave to go to the
Governing Board to suspend her or for any ledssipline at all. Yet if the Chancellor
invoked Policy 3.13 from the start, goingttee Governing Board wodlnot be required.
This result has no basis in the textcamtrary to the text, and is absurd.

In addition to the full proess of Policy 3.13 for susp&an, Martinez received the
surplusage of process tha®.15 affords for the préchte finding of willful
insubordination. The Hearing Committebound that Martinez had violated
Administrative Regulation 6.7(Doc. 73-5, Ex. 24 at 7, {1 @®.) It further noted that

violating Administrative Rgulation 6.7 “constitutes grows for disciplinary actionp to

-12 -
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. .and including termination.” Id. at 8, § 71.) When deciding to suspend Marting
Glasper was perfectly within his authgrito incorporate tb Committee’s binding
finding, made under the processes of 3.1ttt she had violated Administrativg
Regulation 6.7.

Moreover, Policy 3.15.8 encourage<s tiChancellor to et with Committee

members after the termination hearirigsfter receiving tre Hearing Committee’s

summary of evidence, findingsd fact, conclusions of law, and final recommendation|i

regard to dismissal, the Chaallor, may meet with the ¢aring Committee to clarify any
guestions he/she may have.” a§ber did just that and testified without contradiction t

he spoke privately withthe Committee members tonfl out more about their

recommendation. (Doc. 73 at 1 25.) The Cottgaimembers told him that termination

was too harsh but that a different disciplyhaction, such as unpaid suspension, wol
be appropriate. (Doc. 73-6, Ex. 35 at § 7.) (This is not inadmissible hearsay becalt
statements are the speakers’ own adrec@immendations to &per from their own
present state of mind. SeeFed. R. Evid. 803(3).) Martaz does not controvert this
evidence. Itis immtarial that Glasper did not ingdle it in the suspension letter.
2. Glasper Did Not Include a New Charge in the Suspension Letter
Martinez incorrectly asserthat Glasper’'s February letter brought up a new
“charge” under Administrative Regulation 1.3hich requires th&overning Board to
approve changes to the budget and fees ctar@dasper’s letter g& in the context of
going over the facts dhe case, “Phoeni€ollege determined thgbur course materials
charge was not included in the adopted budg@ire-approved by the Governing Board
(Doc. 73-6, Ex. 36.) Glasper was explainimfpy the District came to believe tha
Martinez had violated the cash handling pokmd how the Presidehad described it in
the October 18, 2012 correativaction notice. He was not laying out a new cha
against her, nor did he use it as a new Hasisuspending her, which he made clear W
the Hearing Committee’s findinthat Martinez violated Administrative Regulation 6.]

(See id.(“[T]his letter will serveas a statement of chargesttlyou are in violation of
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Administrative Regulation 6.7.1 and Admimaive Regulation 6.7.3.”).) For tha
reason, it is less than honest for Martinezsay she had not guriously encountered
Administrative Regulation 1.12.S¢eDoc. 73-2, Ex. 21 at 245 of 266 (October 18, 20
corrective action notice to Martinez) (“Thisansaction is a viakion of . . . [the
District’s] cash handling rules as detdil@ Administrative Regulation 1.12.”).)

In addition, Martinezwas charged in the terminatigoroceedings with violating
Administrative Regulation 1.17, which wamnother basis for finding that she ha
improperly transacted with students. Regoin 1.17 requires management oversight
cash handling processes apdrsonnel; Regulation 1.12 requires Governing Bo:
oversight of the budget and fefes charged. Martinez poiritsno meaningful distinction
between the two as applied to @mnsactions with her students.

3. Martinez Receivad Ample Process
Because Martinez admittedly raises no stateclaims, this action turns solely of

whether she received minimally egquate due process. Asratter of federal law, the
procedures of Policies 3.13 and 3.15 prodidéartinez with abundant due process ff

termination or suspension.

Martinez undoubtedly has a property nete as against suspension of her

employment sufficient to require some proces$ore she is deprivedf it. But that
interest against suspension wad the legal or economic egalent of dismissal. The

rich processes Martinez received, includmgtice and opportunity to be heard, clear

met federal due process requirements. Thesfaf her insubordination are undisputef.

Martinez says she regrets her action, not thatdgmies it. The District has an interest
maintaining its existing process. Martingzes not identify anydalitional procedure she
could be due under feds procedural law.

The District also has a strong inter@stsanctioning insubordinate employee
particularly when it sees a pattern aftermiags. Martinez’s insubordination continue
to this day. It is does naobatter how many similar punistents have been necessary

the past or whether this isgtffirst time it has been necessary.
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Perhaps Martinez also demands an oppdytua argue to the decision-maker tha
a lesser sanction than sesgion would be appropte for her undisputed
insubordination. She had that opportunitd availed herself at before the Board.

4. Glasper Was Impatrtial for Due Process Purposes
Though it was not pleaded or otherwise @y before the Court, Martinez alsq

contends in her Motion for Summary Judgmérat Glasper uncotigitionally occupied
both a partisan and a judicial role in hes&a Failure to plead this claim bars Bee
Wasco Prods. Inc. \Southwall Tech, Inc435 F.3d 989, 992 (® Cir. 2006) (quoting
Fleming v. Lind-Waldock & Cp.922 F.2d 20, 24 (1st Cir. 1990)) (“[T]he necessa
factual averments are required with resgeceach material element of the underlyir]
legal theory. .. Simply put, summary judgment et a procedural second chance
flesh out inadequate pleadings.”). Beyoretounting Glasper’'s actions, Martinez]
Reply Brief can point only to a blanket assmtin the Complaint thathe had a “right to
due process free of bias.(Doc. 88 at 7-8.) That bamonclusion unsupported by an
allegation that would make fiausible falls short of federal pleading requiremerse

Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). Was not enough to “put
Defendants on notice” (Doc. 88 &k of her bias theory.

In any event, the bias theory holds notava It appears Martinez contends th
because Glasper (indirectly) initiated the ghbne that the Heang Committee reviewed
and found factually correct, Glasper wadrimsically biased in any further actior
concerning that discipline. That would have disqualified Glasper from recommer

further action in the dismissptoceeding too. Martinez argués, situation in which an

official occupies two practicld and seriously inconsistepbsitions, one partisan and the

other judicial, necessarily involves a lack of quecess.” (Doc. 7at 13.) Yet, for the
reasons discussed above, there is nothmognsistent about how Glasper behave
District policy, embodied irPolicies 3.15 and 3.13, allowed Glasper both (1) to aca
the Hearing Committee’s recommendation nofite Martinez and (2) to suspend he

based on the same Committee findings. He accepted the Committee’s recommer
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on termination and also acdeg its finding of miscondt, on which Martinez had
received abundantly sufficient process.

There is no evidence or ev specific allegation ofctual bias by Glasper
Similarly, Glasper had no occasion to present evidence of lack of bias. That i
surprising because noduclaim was pleaded or subject to discovery. Martinez may
ambush Glasper now on that claim raifiest in summary judgment briefing.

In the absence of actuavidence of bias, Martineappears to argue that i
personnel supervisor is disqualified from making a supervisory and disciplinary dec
whenever he was involved earligr the personnel matter. It is irrational to say th
Glasper’s acceptance of the Committee’s ipfiileding of misconduct shows Glasper wg
biased in imposing lesser sanctions for thetly misconduct, whickvas consistent with
the Hearing Committee’s recomndation against dismissal.

The cases that Martinettes are inappositeWalker v. City of Berkelew52 F.2d
182 (9th Cir. 1991)involved a city attoray who was litigating agnst the employee in
federal court and who was the decision-gralh the employee’s administrative pos
termination hearing.ld. at 184. Here, the District'sounsel did not ecide to suspend
Martinez. Glasper did. Counsel was maolved with the Karing Committee until after
its proceedings lthended. Nor is this case likgard v. Village of Monroeville, Ohjo
409 U.S. 57 (1972), in wth the fines that came ifrom the mayor’s traffic court

amounted to almost half ahe village’s revenue.Id. at 58. The Supreme Cour

explained that this situation diminishecetmayor’'s impartiality and might tempt “the

average man as a judge to ferghe burden of proof.”ld. at 59-60 (quotingfumey V.
Ohio, 273 U.S. 510, 532 (1927))Martinez’'s challenge of bias is belated, factua
groundless, and legally erroneous.

C. Declaratory Relief
Martinez seeks declaratory relief that wabutvalidate the copying restrictions th

District has placed on heilhe Declaratory Judgment Act pides that the federal courts

“may declare the rights andhatr legal relations of any terested party seeking suc
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declaration.” 28 U.S.C. § 22(H)). “Declaratory relief is avable at the discretion of the
district court.” Chesebrough-Pond’s, Inc. v. Faberge, |66 F.2d 393, 398 (9th Cir
1982).

Granting declaratory relief in this case wa be unwise becaeast would require

wading into a matter, whether Martinez violategpyright law, not before the Court]

Martinez has no right to push the boundaatsopyright infringement in her employer’s

business. The District instrgct her not to, as caon allows it to do. It does not matter
that the Hearing Committee found that the fxst‘failed to carryits burden of proof
regarding Martinez’'s ... alleged violat® of U.S. Copyright Law and fair usg
guidelines.” (Doc. 79 at 4-5.) The @amittee so found becaughe two copyright
experts disagreed, and it was “inconclusiwehether Martinez “intentionally and/of
inadvertently violated federaopyright law.” (Doc. 72-3 at 109 of 125,  64.)

The Court need not decide whether Mastinactually violated copyright law
What matters is the District had a good-fdithsis for adopting a prophylactic orde
Martinez was insubordinate in refusing thaderto desist or to obtain prior approval ¢
content before copying course materialBhe school decided tact cautiously and to
institute protocols tavoid potential legal batde Martinez ignored those protocols whe
they were implemented. Indeed, at herating, Martinez expressed regret for n
complying, and she “never ctaed that she did not understahé instructions or that the
instructions were beyond the scope of [the fts] authority.” (Doc. 73-5, Ex. 24 at 7
1 67.) Martinez has no right force the District intaa copyright lawsuit. The District iS
not required to win that lawsuit.

It would be an abuse of discretion tguaticate any copyright matter, and in an
event this Court exercises its discretion tmtdo so. There isiot even a case of

controversy to support such a declarafion.

_ * Martinez’s prior litigation appears to_msougf\r/}t adjudication on the declarato
judgment issue and was dissed with prejudiceSee Martinez v. M&copa Cty. Comm.
Coll. Dist., et al, No. 2:12-cv-00702-DGC.Res judicatawould normally apply, but
Defendants did not make anything atligan a cursory, blanket claim s judicatain
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Martinez was fully and richlyaccorded fair, adequate, partial procedure in the
District’s decision to susipel her for her undisputed insordination and refusal to follow
directions. Martinez does not present ewegolorable argument of violation of du
process of law.

IT IS THEREFORE ORDERE that Defendants’ Motion for Summary Judgme
(Doc. 69) is granted.

IT IS FURTHER ORDERED that Plaiiff's Motion for Summary Judgment
(Doc. 71) is denied.

IT IS FURTHER ORDERED that the clednter judgment in favor of Defendant|
Maricopa County Communityollege District and Rufusnd Debra Glasper agains
Plaintiff Cleopatria Martinezrad that Plaintiff take nothing.

The clerk shall terminate this case.

Dated this 31st dagf October, 2017.

Ll Wl

Neil V. Wake
Senior United States District Judge

their Answer without pointing t@ prior case (Doc. 15 &tl, ‘ﬂég, and they did not
develop an argument until their Repgl on suanynudgment (Doc. 87 at 7-9). The Cou
thus does not decide theerits of this defense.
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