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corporated et al v. EZconn Corporation et al Doc.

WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Andes Industries, Inc., and PCT No. CV-15-01810-PHX-NVW

International, Inc.,
Plaintiffs, ORDER
V.

EZconn Corporation and eGtran
Corporation,

Defendants.

Before the Court is EZconCorporation’s Motion for an Award of Attorneys
Fees (Doc. 42), PCT's oppositi to the Motion (Doc. 43), EZoo's reply (Doc. 49), and
EZconn’s supplement to the Motion (Doc. 54).

The Motion and supplement seek an awaaded on attorney fees invoiced |
EZconn for legal services provided on belwdlEZconn, eGtran Corporation, Cheng-St
Lan, and Polar Star Managemié_td. during January 2016rttugh February 2018 by its
counsel Hagens Berman Sobol ShapitaC related to CV-15-01810-PHX-NVW and
CV-15-02549-PHX-NVW. EZconn does not seekmbursement for any of the attorng

fees invoiced to eGtran Corporation duriagptember 2013 through March 2016 by its

counsel Ruttenberg IP Law, PC, relatedCté-14-00400-APG-GWF (transferred to thi
Court as CV-15-02549-PHX-NVW), which are thebject of a separate fee applicatig
(Doc. 46) and order.
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l. BACKGROUND

Andes Industries, Inc., owns PCT témational, Inc., which develops

manufactures, and sells products for br@ambtelecommunications networks. Ande

and PCT are Nevada corporaisoand have their principglace of business in Mesa

Arizona. eGtran Corporation is a British Mimglslands corporatin with its principal

place of business in Taiwan. EZconn Corpiorais a Taiwanese corporation with place

of business in Taiwan and the People’s Reputili€China. At relevant times, eGtral

Corporation held an ownerghinterest in EZcom For a number of years, EZconn

manufactured broadband telecommunicatigmeducts for PCT and also for it$

competitor Holland Electronics, LLC.
On March 18, 2014, Andes and PCT su&ttonn, eGtran Corporation, Cheng
Sun Lan, Polar Star Managemed.td., Chi-Jen (Dennis) e and Kun-Te Yang in the

District of Nevada (CV-14-00400-APG-GWF Andes and PCT pled twelve claims

alleging a conspiracy among all Defenttarand seeking a gigment héding the
Defendants jointly and severally liable. Angpother things, Andes and PCT alleged th
EZconn breached its contracts with PCTdisclosing PCT’s confidential and proprietar
information to Holland Electronics. On March 25, 201 Nevada district court
dismissed Andes and PCT’s cf& against EZconn and eGtr@orporation for lack of
personal jurisdiction.

On September 10, 2015, Andes and PCadsdZconn and eGtra@orporation in
this court (CV-15-01810-PHX-NVW), allegingdhsame twelve claims that the Nevag
district court had dismissefdr lack of personal jurisdion. On December 14, 2015

upon motion by Andes and PCT, the Nevadsridit court transferred the remainder (

CV-14-00400-APG-GWEF to this Court, whiavas opened as CV-15-02549-PHX-NVW,

On June 24, 2016, the Court dismisseth prejudice all claims by Andes an(

PCT against eGtran Corporation, Polar 3tnagement Ltd., and Cheng-Sun Lan a
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all claims against EZconn exuefor claims of breach of contract and breach of the
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implied duty of good faith and fair dealingon July 22, 2016, Andes and PCT filed &
appeal from the June 24, 2016 Order, notirag the appeal likely was premature becaJ
a final judgment had not been entere@n August 23, 2016, Andes and PCT filed
motion to resolve jurigdtion or, in the alterative, to stay the appeal. On October 1
2016, the Ninth Circuit dismissed the appeal for lack of jurisdiction.

On September 14, 2017, the Court geansummary judgment in EZconn’s favd

on the claims of breach of contract and bheaf the implied duty of good faith and faiy

dealing, and judgment was entered. Opt&maber 28, 2017, judgment was entered|i

favor of eGtran Corporation and agaifstdes and PCT. The judgments award
EZconn and eGtran Corporatioth@f the relief they sought.

EZconn seeks award of attorney feeslemA.R.S. 8 12-3401(A) in the total
amount of $443,400.90, which were incatredefending itself, eGtran Corporatior
Cheng-Sun Lan, and Polar Star Managenhgat in CV-15-01810-PHX-NVW and CV-
15-02549-PHX-NVW and defending appeal N6-16340 in the United States Court ¢
Appeals for the Ninth Circuit. EZconn sedksecover only fees that it was charged a
has paid in full.

Il. ANALYSIS

A. A.R.S. §12-341.01(A) Permits Awardf Attorney FeesRelated to All
of Andes and PCT’'s Claims Against EZconn, eGtran Corporation,
Polar Star Management Ltd., and Cheng-Sun Lan.

A.R.S. § 12-341.01(A) provides: “lany contested actioarising out of a
contract, express or implied, the court mayehthe successful party reasonable attorr
fees.” Under § 12-341.01(A)ttarney fees may be awardedsbd upon facts that show
breach of contract, the breachwliich may also constitute a torSparks v. Republic
Nat. Life Ins. Co., 132 Ariz. 529, 543, 647 P.2d 112¥141 (1982). Intertwining of
contract and tort legal theories does not p@ela fee award if the cause of action in t(

could not exist but for the breach of contrattl.; Ramsey Air Meds, L.L.C. v. Cutter
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Aviation, Inc., 198 Ariz. 10, 13, 6 P.3d 315, 318t(@pp. 2000). “[W]hen two claims
are so intertwined as to be indistinguishablepurt has discretion to award attorney fees
under 8§ 12-341.01 evehdugh the fees attributable to ooiethe causes of action would
not be recoverable under this statuteZéagler v. Buckley, 223 Ariz. 37, 39, 219 P.3d
247, 249 (Ct. App. 2009). “Moreover, wheass here, claims are soterrelated that
identical or substantially overlapping diseoy would occur, there is no sound reason|to
deny recovery of such legal feedd.

In CV-14-00400-APG-GWF, CV-15-@10-PHX-NVW, and CV-15-02549-PHX-

NVW, Andes and PCT pled the following twel claims against eGtran Corporatiol

—

EZconn, Cheng-Sun Lan, Polatar Management Ltd., Clen (Dennis) Lan, and Kun:;
Te Yang: breach of fiduciargduty, aiding and abetting breach of fiduciary duty,
usurpation of cquoration opportunities, breach of rtact, tortious interference with
contract, tortious interference with prospective economic advantage, fraud, constructi
fraud, breach of the implied dubf good faith and fair dealg, unfair competition, unjust
enrichment, and civil conspiracy.

Andes and PCT alleged thaheng-Sun Lan, Chi-Jen (Deis) Lan, Kun-Te Yang,
Polar Star Management Ltd., EZconn, a@tran Corporation misappropriated PCT[s

=

confidential proprietary information and wed the fiduciary duty arising from thei
special, confidential relationship with PCT.Andes and PCT alleged that eGtran
Corporation directed and coalled operations of EZconrthe corporate dealings of
eGtran Corporation and EZconn were intexgied, and Cheng-Sun Lan directed and
controlled all EZconn and eGtr&orporation business operatiaegated to PCT. Andes
and PCT alleged that EZconndaeGtran Corporation werdter egos of Cheng-Sun Lar
and that all of the Defendants acted im@ert under Cheng-Sun Lan’s control. Andes
and PCT alleged that, rehg on representations by CGlieSun Lan and others at
EZconn, PCT engaged EZconn as its contractufaeturer and, pursuant to a contractyal

agreement, provided EBnn with confidential proprietampformation. Andes and PCT|
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alleged that the written purchase orders bycWhPCT contracted for the manufacture {
specific products contained diéea Terms and Conditions by which the parties agreeq
broad protections of PCT’s confidential pregtary information.Andes and PCT allegec
that EZconn and eGtran Corporation, undee control of Cbeng-Sun Lan and his
affiliates, disclosed PCT’s confidential pragiary information inviolation of the
contractual Terms and Conditions. Andesl PCT alleged thd&Zconn beached its
obligations under contracts with PCT andttleGtran Corporatioand Cheng-Sun Lan
tortiously interfered with PCT’s contractuaghits. Andes and PCT alleged that each
the Defendants breached fiduciary duties owedPCT, aided and abetted a breach

fiduciary duty, usurped PCT'sorporate opportunities, tootisly interfered with PCT’s

prospective contractual relationships, comedittonstructive fraud, breached the implie

duty of good faith and fair dealing owed asparty to a contract with PCT, violate
common law prohibitig unfair competition, received st enrichment, and conspireq
and acted in concert to commit the alleged wrongful and illegal conduct.

All of the claims pled by Andes and PCT were intertwined, arose out of
contractual relationship betwe®CT and EZconn, and were isterrelated that identical
or substantially overlapping dal services were required. Further, Andes and PG
pleadings sought a judgment holding all af efendants jointly and severally liable fc
all damages sustainég Andes and PCT.

In January 2016, EZconn, eGtran Cogimm, Cheng-Sun Lan, and Polar St
Management Ltd. engaged the law firm Hag®&erman Sobol Shap LLC to represent
them in CV-15-01810-PHX-NVW and CV-15-02549-PHX-NVW. Under tl
engagement agreement, EZconn agreegayp for services performed on behalf (
EZconn, eGtran Corporation, Polar Star Mggraent Ltd., and Cherfgan Lan. On June
24, 2016, all claims against @& Corporation, Polar Stddanagement Id., and Cheng-
Sun Lan were dismissed with prejudice undate 12(b)(6) of the Federal Rules of Civ

Procedure at the same time thadst of the claims againEZconn were dismissed with
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prejudice’ Under A.R.S. § 12-3411QA), a prevailing partynay recover a reasonabl
attorney’s fee “for every item of service whijcat the time rendedle would have been
undertaken by a reasonable gmddent lawyer to advance protect his client’s interest”
in the action. Schweiger v. China Doll Rest., Inc., 138 Ariz. 183, 18, 673 P.2d 927, 932
(Ct. App. 1983). It was reasonable and pradenEZconn topay for the legal expense
of eGtran Corporation, Polar Star Managatrigd., and Cheng-Sun Lan where joint ar
several liability was pled, many legal isswesre common to all Ciendants, and it was
likely that the only claims that would survigdésmissal were the contract claims agair
EZconn.

Therefore, under A.R.S.8-341.01(A), the Court has discretion to award feeg
EZconn that were incurred in defense of althad claims pled by Andes and PCT agair
EZconn, eGtran Corporation, Polar Sthtanagement Ltd., and Cheng-Sun La
However, the Supplement to EZconn Corpioras Motion for Award of Attorneys’ Fees
includes $2,604.00 in feescurred after judgment related to disputes between EZc
and PCT regarding EZconn patents (Dd-3), which the Court finds to be
insufficiently related to theclaims for which EZconn, eGin Corporation, Polar Sta

Management Ltd., and Cheng-Sun Lan were the successful parties.

B. Factors to Be Considered UnderA.R.S. § 12-341.01(A) Favor the
Discretionary Award of Attorney Fees.

An award of fees under § 12-341.01 is discretion&wylton Homes Corp. v. BBP
Concrete, 214 Ariz. 566, 569, 155 P.3d 1090, 123. App. 2007). The statute does n
establish a presumption that attorney fees be awarded in contract ackssosiated
Indem. Corp. v. Warner, 143 Ariz. 567, 569, 694 P.2d 1181183 (1985).In determining
whether to award attorney fees under § 12-341.01, triatcmay considethe following

1 EZconn's fee application does not séeds incurred to defiel Chi-Jen (Dennis)
Lan or Kun-Te Yang, who hadot been served before &ahn, eGtran Corporation
Cheng-Sun Lan, and Polar Star Management Ltd. filed Rule 12(b)(6) motions.
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non-exclusive factors pertinent to discretidhe merits of the unsuccessful party’s cas

€,

whether the litigation codlhave been avded or settled, whether assessing fees agajinst

the unsuccessful would cause an ex@ehardship, the degree of success by f{
successful party, any chilling effect the awangjht have on otheparties with tenable
claims or defenses, the novelty of the legaéstions presented, and whether such cla
had previously been adjudieatin this jurisdiction.ld. at 570, 694 P.2d at 1184.

In their opposition t&EZconn’s fee request, AndesdaRCT do not dispute that the

Associated Indemnity factors favor award of attorney fees here. EZconn, eGf
Corporation, Polar Star Management Ltahd Cheng-Sun Lan wesntirely successful
in this litigation. Andes and PCT's claintacked merit; most were dismissed wit
prejudice for failure to state a claim. Ezcodid not move to disiss their breach of
contract claim, but instead obtainedmsnary judgment based oevidence showing
undisputed facts. Because Andes and PCHRind were not tenabléd,is unlikely that a
fee award would have a chilly effect on other parties with tenable claims.

C. The Requested Amount of Attoney Fees IsReasonable.

“The award of reasonable attorney feesspant to [§ 12-341.01] should be mag
to mitigate the burden of thexpense of litigation to esti#h a just claim or a just
defense. It need not equal or relate todtierney fees actuallgaid or contracted, but
the award may not exceed the amauait or agreed to be pdidA.R.S. § 12-341.01(B).
“Once a litigant establishes entitlement tcea award, the touchste under § 12-341.01
Is the reasonableness of the feef\sSsyia v. Sate Farm Mut. Auto. Ins. Co., 229 Ariz.
216, 222, 273 P.3d 668, 674 (Ct. App. 2012).

To determine reasonable attorney’s feesommercial litigation, courts begin by
determining the actual billing rate that thewyer charged in thearticular matter.
Schweiger v. China Doll Rest., Inc., 138 Ariz. 183, 187, 678.2d 927, 931 (Ct. App.
1983). “[l]n corporate and comercial litigation between fee-yag clients, there is no

need to determine the reasonable hourtg r@evailing in thecommunity for similar
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work because the rateaiged by the lawyer to the clienttlse best indication of what is
reasonable under the circumstascé the particular case.ld. at 187-88, 673 P.2d a
931-32. If persuaded that the contractedrly rates are unreasonable, courts may use a
lesser rate. Id. at 188, 673 P.2cat 931. Andes and®CT do not dispute the
reasonableness of the hourly radgseed to and paid by EZconn.

Under the Arizona Supreme Court’s RulesPobfessional Conduct, factors to be
considered in determining the reasonablepnéss attorney fee include the following:

(1) the time and labor required, thewvelty and difficulty of the questions
involved, and the skill requisite fgerform the legal service properly;

(2) the likelihood, if apparent to ehclient, that the acceptance of the
particular employment will preclude other employment by the lawyer;

(3) the fee customarily charged irettocality for similar legal services;
(4) the amount involved and the results obtained;

(5) the time limitations imposed byaletlient or by the circumstances;
(6) the nature and length of the mrs$ional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers
performing the services; and

(8) the degree of risk assumed by the lawyer.
A.R.S. Sup. Ct. Rules, Rule 42, Rules of P@dnduct, ER 1.5. laddition, Local Rules
require consideration of whether the fee contracted between thesgttord the client is
fixed or contingat, the “undesirability” ofthe case, and awards in similar actions.
LRCiv 54.2(c).

EZconn submitted evidence regarding fineegoing factors that shows the amoupt
of attorney fees requested is reasonalldch Andes and PCT do not dispute. Andes
and PCT do not object to aspecific time entries. Itheir opposition to EZconn’s feg
request, Andes and PCT implies that an awzr$6,006.00 relatetb EZconn’s defense
of the appeal is unreasonable by stating, “bi,fethe only filings by the appellees in that
appeal were notices of appearance andNim¢h Circuit’s form mediation statement.’

(Doc. 43 at 7.) The Court baeviewed each dEZconn’s time entries related to the
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appeal and concludes thaetamounts of time spent rewigmg court rules, researching
appellate jurisdiction issues, communicatimgth the client ad opposing counsel,
preparing a motion to dismighe appeal for lack of jwsdiction, preparing for and
attending a medication assessment enice, reviewing themotion to resolve
jurisdiction filed by Andes and PCT, and rewing the Ninth Circuit’s order of dismissal
for lack of jurisdiction are reasonable.

Therefore, EZconn Corporatiomill be awarded the amount of fees it requestgd
except for $2,604.00 incred for services related to atpat dispute beveen EZconn and
PCT.

IT IS THEREFORE ORDERE that EZconn Corporain’s Motion for an Award
of Attorneys’ Fees (Doc. 42) is granted.

IT IS FURTHER ORDERED directing the €k to enter judgment in favor of
Defendant EZconn Corporatiaand against Plaintiffs Andelndustries, Inc., and PCT
International, Inc., in the amount of $4496.90 for attorney fees, plus post-judgment

interest at the federal rate of 2.09% frtm date of this judgment until paid.

Dated this 5th day of April, 2018.
Ll Wy

Neil V. Wake
Senior United States District Judge




