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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

John Joseph Sahlberg, No. CV-15-01815-PHX-JJT
Plaintiff, ORDER
V.

Commissioner of Social Security
Administration,

Defendant.

At issue is the denial of Plaintiff Joldeseph Sahlberg’s Application for Disabilit
Insurance Benefits by the 8al Security Administratin (“SSA”) under the Social
Security Act (“the Act”). Platiff filed a Complaint (Doc. 1) with this Court seekin

judicial review of that denial, and the @b now addresses Ptaiff's Opening Brief

(Doc. 15, “Pl’s Br.”), Defendant Sociabecurity Administration Commissioner’s

Opposition (Doc. 19, “Def.’s Br.”), and Plaiff's Reply (Doc. 20, “Reply”). The Court

has reviewed the briefs and Administratirecord (Doc. 11, R.and now reverses the

21

D

Administrative Law Judge’s decision (R. at 23-42) as upheld by the Appeals Counci

(R. at 1-7).
l. BACKGROUND

Plaintiff filed an application for Disability Insurance onndu30, 2011, for a
period beginning M@ 8, 2008. (R. at 177-78.) Plaifits claims were denied initially on
November 8, 2011 (R. at 59-73), and onorexideration on May 8, 2012 (R. at 76-94
Plaintiff then testified at a hearing heldfdr® an Administrative Law Judge (“ALJ”) on
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March 20, 2014. (R. at 43-58.) Gypril 4, 2014, the ALJ denieBlaintiff's claims. (R. at
23-42.) On July 14, 2Ab, the Appeals Council upheldettALJ’s decision. (R. at 1-7.)
The present appeal followed.

The Court has reviewed the voluminousdial evidence in its entirety and find
it unnecessary to provide amplete summary here. Therpeent medical evidence will
be discussed in addressing the issues raigethe parties. In short, upon considerir
medical records and opiniorfsom Dr. Anup Rai, Dr. Gblamo Arpino, Dr. Jose

Pierrend, Dr. Hadi Najatian, Dr. Savitha §& non-examining state agency reviewe

UJ

g

'S

Dr. Elliott Goytia and Dr. Maritja Orenstei and state agency consulting examiner

Dr. Brian Biggs, the ALJ found that Plainttis severe impairments that include chror
kidney disease with a histoof kidney stones, ob#g, osteoarthritis of the hips, history
of diverticulitis, and obstructersleep apnea. (R. at 28.)
. ANALYSIS

In determining whether toeverse an ALJ's decision, the district court reviey
only those issues raised by the party challenging the declSamlLewis v. ApfeR36
F.3d 503, 517 n.13 (9tiCir. 2001). The court may seside the Commissioner’s
disability determination only if the determiran is not supported bsubstantial evidence
or is based on legal errd@rn v. Astrue 495 F.3d 625, 630 (9t6ir. 2007). Substantial
evidence is more than a scintilla, but less thgoreponderance; it is relevant eviden
that a reasonable person might accept asuadedo support a conclusion considering t
record as a wholéd. To determine whether substantialdance supports a decision, th
court must consider the record as a whatel may not affirm simply by isolating 3
“specific quantum of supporting evidencéd. As a general rule, “[w]here the evideng
Is susceptible to morhan one rational interpretatioone of which supports the ALJ’S
decision, the ALJ’s conclusion must be uphelthbmas v. Barnhaf278 F.3d 947, 954
(9th Cir. 2002) (citations omitted).

To determine whether a claimant is disablfor purposes of the Act, the AL|
follows a five-step proces20 C.F.R. § 404.1520(a). Theashant bears the burden o
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proof on the first four steps, but the burden shifts to the Commissioner at step| five
Tackett v. Apfel 180 F.3d 1094, 1098 9 Cir. 1999). At the first step, the ALJ
determines whether the claimant is presemithgaging in substéial gainful activity.
20 C.F.R. § 404.1520(a)(4)(i). If so, the clamh& not disabled and the inquiry ent.
At step two, the ALJ detmines whether the claimarttas a “severe” medically
determinable physical or mental impaimhe20 C.F.R. § 404.1520(a)(4)(ii). If not, th

[1°)

claimant is not disableand the inquiry ends$d. At step three, the ALJ considers wheth

D
—_

the claimant’s impairment aombination of impairments rees or medically equals ar
impairment listed in Appendix 1 to SubpaP of 20 C.F.R. R&a 404. 20 C.F.R.
8 404.1520(a)(4)(iii). If sothe claimant is automatidglfound to be disabledd. If not,

the ALJ proceedso step fourld. At step four, the ALJ assesses the claimant’s residual

—

functional capacity (“RFC”) and determines ether the claimant is still capable @

—+

performing past relevant work. 20 C.F.R4@4.1520(a)(4)(iv). If so, the claimant is n¢
disabled and the inquiry endsl. If not, the ALJ proceeds to the fifth and final step,

where he determines whether the claimzamt perform any other work in the nationa
economy based on the claimanR&C, age, education, ambrk experience. 20 C.F.R
8§ 404.1520(a)(4)(v). If so, th@aimant is not disabledd. If not, the claimant is disabled
Id.

Plaintiff alleges two primary ALJ errs: (1) improperly rejecting the medicd
assessment of a treating physician, Dr. Aopiand (2) improperly rejecting Plaintiff’s
symptom testimony without clear and caroing reasons. (Pl.’s Br. at 1.)

A. The ALJ Erred in Rejecting Dr. Arpino’s Opinions

Plaintiff alleges that each of the fiveasons the ALJ praded for rejecting
Dr. Arpino’s opinion were insufficient. (Pl.’srBat 13.) Specifically, Plaintiff alleges that
the ALJ's reasons were conclusorycherry-picked—rather than holistic—
mischaracterized the relevant evidencewere otherwise legally improper or illogicall.

(Pl’s Br. at 13-18.) In response, Defendaither conclusorily states that the ALJ's
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reasoning is sufficient or reiterates mueshthe limited reasong the ALJ provided.
(Def.’s Br. at 9-10.) For various reasotise Court agrees with Plaintiff.

An ALJ “may only reject a treating oexamining physician’s uncontradicte
medical opinion based onear and convincing reason€armickle v. Comm’r of Soc.
Sec, 533 F.3d 1155, 1164 #® Cir. 2008) (citatiorand quotation omittedYWhere such
an opinion is contradicted, however, it mayrbgcted for specific and legitimate reaso
that are supported by subsiahevidence in the recordld. Even when contradicted, 4
treating physician’s opinion istill owed deference and may be “entitled to the greaf
weight . . . even if it does not metiie test for controlling weightGarrison v. Colvin
759 F.3d 995, 1012 (9th Cir. 2014) (quoti@gn, 495 F.3d at 633).

Although the parties devote substantialtipmis of their filings to the applicable
standard, it is clear that Dr. Arpino’s assment was at least partially contradicted
state agency doctorsS€eR. at 789-93.) Accordingly, the ALJ must provide specific a
legitimate reasons for rejecting Dr. Arpin@ssessment and support those reasons \
substantial evidare in the recordSee Carmickleb53 F.3d 1164.

While the ALJ stated that Dr. Amo’s opinion was not supported by his ow
clinical findings or other obje¢ive evidence, he did not cite any portion of the record
or illustrate any inconsistencies therein. (R. at B#ntoya v. Colvin649 F. App’x 429,
430 (9th Cir. 2016) (noting th#&LJ did not provide any examples or cite any part of
record to support assertioratiopinion was not substantidtby clinical findings but was
required to provide a thorgh summary of conflicting fastand clinical evidence);
Binford v. Colvin 113 F. Supp. 3d 106(V.D. Wash. 2015) (finding the ALJ failed tc
provide specific and legitimateasoning for its conclusion Isgating that the provider’s
opinions were inconsistent with the medieaidence and providing little to no furthe
detail). While the ALJ noted thd@ir. Arpino did not “explairwhat objective evidence hq
relied on in reaching the spdcifconclusion that the Pldiff needs to lie down during
the work day,” the lack otvidence is generally not ieence itself. Moreover, the

primary purpose of medical records is notdocument a disabilityand a physician,
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unlike an ALJ, is not required to provide sgieccitation for each opion, particularly

those supported by the record as a wh8kee Orn 495 F.3d at 634 (“The primary
function of medical records is to promatemmunication and recordkeeping for health
care personnel—not to provide evidence d@ability determinations. We therefore dp
not require that a medical condition be m@med in every report to conclude that |a
physician’s opinion is supported by threcord.”). Even whenthe ALJ provided

specificity—only citing to two instances wleen the record contradicted Dr. Arpino’

v/

assessment—he only found thhe cited instances beliddr. Arpino’s assessment of
pain precipitated by movement/overuseatthwould interfere with attention and
concentration, not Dr. Arpino’s entiressessment. (R. at 34.) The ALJ's limited
references to the medical record and cosmiy statements are sufficient to reject
Dr. Arpino’s opinion, giving it lesser weigh®hile unclear if Plaintiff alleges furthern
mistake by the ALJ regarding Dr. Arpino’s omni the Court only findsrror as set forth
above.

B. The ALJ Erred in Rejecting Plaintiff’'s Symptom Testimony

Plaintiff argues that the ALJ erred Wgiling to provide clear and convincing
reasons for rejecting portions of Plaintiffsymptom testimony. (Pl.’s Br. at 18-22.
Defendant argues that the ALJ’s finding tH&intiff was not entirely credible was
supported by the evidence, primarily due to mi#is work and travelhistory, internal
inconsistencies, and lack of dheal support. (Def.’s Br. at-7.) Again, the Court agrees
with Plaintiff.

“[Ulnless an ALJ makes a finding of malingering based on affirmative evidgnce

thereof, he or she may only find an applicaat credible by making specific findings as
to credibility and stating cleamd convincing reasons for eactRbbbins v. Soc. Sec,
Admin, 466 F.3d 880, 883 (9t@ir. 2006). “The clear and awincing standard is the
most demanding required in Social Security cas&tbre v. Comm’r of Soc. Sed.
Admin, 278 F.3d 920, 924 (9th Ci2002). When evaluating a claimant’s pain testimony

where the claimant has produced objectinedical evidence of an underlying
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impairment, “an ALJ may not reject a claimargubjective complaintbased solely on a
lack of medical evidence ttully corroborate the alleged severity of pai@urch v.
Barnhart 400 F.3d 676, 680 (9th Cir. 2005). “Geal findings are insufficient; rather
the ALJ must identify what testimony is naedible and what evahce undermines the
claimant’s complaints.Ghanim v. Colvin763 F.3d 1154, 116®th Cir. 2014) (quoting
Lester v. Chater81 F.3d 821, 834 (9th Cir. 1996)).

At the outset, the Court must address mhost glaring insuf@iency that the ALJ

provided in rejecting Platiff's symptom testimony—that Rintiff continued to work

until August 2009, long after his May 8, 20@8eged onset date. (R. at 31.) The AL

provided no citation tohe record in support of thisasement and Plaintiff affirmatively

alleges—and provides eviderethat it is inaccurate. (Pl.’s Br. at 19; Reply at 7.

Plaintiff testified that he stopped vking as a medical assistant in Ma@08 which

coincides with his alleged onset date. (R4&t) Indeed, Plaintiff had no earnings in

2009. (R. at 182.) Wle the ALJ contradictorily acknodged that Plaintiff was not
substantially gainfully employkeduring the alleged disabiligeriod, the ALJ’s reliance
and citation to an incorrect employmethate, alone, warrants remand for a corrg
determination of disability Is®d on Plaintiff's actual eployment history. Curiously,
Defendant fails to respond toighmistake in its ResponseSdeDef.’s Resp. at 4-5.)

Instead, Defendant simply statdmt Plaintiff “continued to work as a medical assiste

in August 2009,” without at all addressing the discrepancy. (Def.’s Resp. at

Accordingly, Plaintiff's incorrect employent history cannot serve as a reason
discredit Plaintiff’'s symptontestimony under any standard.

The ALJ also failed to provide citation the record or angpecific reasoning in
rejecting Plaintiff's symptom testimonySéeR. at 30 (“the claimaint’s statement
concerning the intensity, persistence anditing effects of these symptoms are nq
entirely credible for the reasons explainedthis decision” without providing those
explanations).) Although the ALJ does addrePlaintiff's limited work activity and

ability to travel (R. at 31)neither provide clear and caneing reasons for rejecting
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Plaintiff's testimony.See, e.gFair v. Bowen 885 F.2d 597, 603 {® Cir. 1989) (“The

Social Security Act does notqeire that claimants be utterly incapacitated to be eligi

for benefits . . . and many henactivities are not easily trapsfble to what may be the

more grueling environment of the workpk, where it might be impossible t
periodically rest or take medication.”). Ri&ff's sporadic workwhich the ALJ admitted
was “well below” substantiagainful activity (R. at 31), does not suggest the ability
perform substantial gainful activity, nor isat odds with any of Plaintiff's symptom
testimony. Intermittent cleaningf a church bathroom once a week or occasional rang
handyman assignments do nolideany of Plaintiff's teBmony and the ALJ fails to

explain the conflictSee Lester81 F.3d at 833 (“even the spdic ability to work [is] not

inconsistent with disability”Nor did the ALJ explain how Plaintiff's daily activities—t

cooking or shoppig for two hours, or a singularigrto lllinois during the disability
period—contradicts Plaintiff's alleged sympts. Although Defendant argues that the
activities are at odds with the testimony tRédintiff could not stad or walk for more

than short periods of time, it is uncleabifhow those activities @uld require activity in

contravention of either statdonitation. (Def.’s Br. at 6;R. at 31, 52-54, 225-26.) The

ALJ equally fails to provide medical evident®at would serve to discount Plaintiff’s

testimony. While the ALJ summarized portionstioé¢ medical records that were allegd

to contradict Plaintiff's testimony, several tifose portions support Plaintiff's claimg.

Elsewhere, the ALJ has discounted that very same treatment. Simultaneous relia
and rejection of certain evidence can result in circular analysis impossible for
claimant to meeBinford, 113 F. Supp. 3d at 1075. Thidaintiff's employment history,
travel, reported daily activities, and meali treatment do not provide clear an
convincing evidence for discating his symptom testimony.

Finally, the ALJ also seemingly rejecteaiptiff’'s testimony because he “came t
the hearing wearing supplemental ospg for which there is no medica
recommendation. (R. at 31.) Once again, rRiiialleges—and provides evidence—th:

the statement is inaccurate. (PBs at 21.) Plaintiff testifid that the device was a “me(
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back pump” used in response to complications from sur@Rryat 51-52.) In his brief,
Plaintiff asserts that the device was usedanjunction with in-home care with a speci:
ostomy nurse post-surgery, which is also reéldan the medical record. (Pl.’s Br. at 2
(citing R. at 932).) Any discriting of Plaintiff or Plaitiff's testimony based on this
erroneous observation is also error.

The ALJ's finding that Plautiff's symptoms testimonyanflicted with the medical
evidence and work history is unsupported dpecific, clear, and convincing reason
Instead, the ALJ mischarads¥d the recordin describing Plantiff's employment
history, medical records, daily activities, aedtimony. Each cited instance, as is evide
from the record, does nobnflict with Plaintiff’'s testimog, and thus doesot provide a
basis for discounting Plaiiff's symptom testimony.

C. The Credit-As-True Rule Does Not Apply

Plaintiff asks that the Court apply theredit-as-true” rulewhich would result in

remand of Plaintiffs case fopayment of benefits ragh than remand for further

proceedings. (Pl.’s Br. at 22.) The credit-agtrule only applies igases that raise “rare

circumstances” which permit the Court topdet from the ordinary remand rule unde

which the case is remanded for admh@dl investigation or explanatiofreichler v.
Comm’r of Soc. Sec. Admir75 F.3d 1090, 1099-1102ti{9Cir. 2014). These rarg

circumstances arise when three elementspaesent. First, the ALJ fails to provide

legally sufficient reasons faejecting medical evidencéd. at 1100. Second, the recor
must be fully developed, themaust be no outstanding issubat must be resolved befort
a determination of disability can be maded dmrther administratie proceedigs would

not be usefulld. at 1101. Further proceedings amensidered useful when there at
conflicts and ambiguities that must be resoluddThird, if the above elements are me
the Court may “find[] the relevant testimonyedible as a matter of law . . . and the
determine whether the record, takes a whole, leaves ‘notdlslightest uncertainty as tq

the outcome of [the] proceedingld. (citations omitted).
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Here, the ordinary remand rule appliédaintiff's claims involve evidentiary
conflicts that must be resolveparticularly in light of thisCourt’s determination that the
ALJ erred in rejecting Plairffis symptom testimony andsaigning little weight to the
treating physician’s opion. Given these outstanding issuess evident tlat there is still

uncertainty as to the outcoroéthe proceeding ahthe ALJ must re-etermine Plaintiff's

status based onnter alia, Plaintiffs accurate employment and medical history and

giving proper weight(or sufficient citation to thecontrary) to Plaintiff's treating
physician’s opinion. According| the ordinary remand ruleot the credit-as-true rule
applies.

IT IS THEREFORE ORDERED reversing the April 42014, decision of the
Administrative Law Judge, (Rat 23-42), and remandinthis matter for further
proceedings consistent with this Order.

IT IS FURTHER ORDERED directing the Clerk of th€ourt to enter judgment
accordingly and close this matter.

Dated this 27 day of March, 2017.

n J. Tuchi
District Juge




