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corporated v. Viad Corporation Doc.

wO

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Greyhound Lines Incorporate No. CV-15-01820-PHX-DGC
Plaintiff, ORDER

V.

Viad Corporation,

Defendanh

Plaintiff GreyhoundLines, Inc. seeks to compel production of certain docume
that Defendant Viad Corporatichas withheld as privilegedDoc. 54. The Court held 3
telephonic conference with the parties to dsst this issue. Do®&6. As a result,
Greyhound submitted fan camera review three representa@vdocuments from each o
six disputed categories, and the parties gedia matrix setting forth their arguments ¢
each category. Doc. 60. After reviewing ttepresentative documents and the parti
arguments, the Court will grant Plaintiff'sotion in part and deny it in part.
l. Legal Standard.

A. Attorney-Client Privilege.

Federal Rule of Evidence 501 providestttin a civil casestate law governs

privilege regarding a claim or defense for whitate law supplies the rule of decision|
Fed. R. Evid. 501. This sa includes federal and stataiois (Doc. 30), but the parties

do not address whether federal or state pgeileaw should apply. When state law do

63

nts

N

D
0]

1%

D
(9]

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2015cv01820/942993/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2015cv01820/942993/63/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

apply, Rule 501 “does not tell us whistate law the forum state should applKL Grp.
v. Case, Kay & Lynch, 829 F.2d 909, 918 (9th Cir. 1987Commentators have suggested
several methods of resolving this choiceaitlissue: (1) use the privilege law of the
state whose substantive law provides the adlldecision; (2) apply the privilege law of
the state in which the federal court sits;(8) apply the choice-of-law doctrine of thg
state in which the federal court sitkd. (citing 23 C. Wright &K. Graham, Jr., Federa
Practice and Procedure 8§ 5435, at 865-6980); 2 Weinstein’'s Federal Evidence
8§ 501[02] (1986)). The parties do not aekl this choice of law issue either.

Greyhound relies on an Arizona statute that defines the attorney-client privilege
for corporations, A.R.S. 8 12-2234. Doc. 60-1 at 1. Viad does object to the use of th

1%

statute, and does not cite contrary authorlty.at 1-8. Because Greyhound is the paifty
challenging Viad’s assertion of the privilegend Viad does not gdct to Greyhound’s
legal arguments, the Court will apply tAezona statute and relevant cases.

The attorney-client privilege “is rigorsly guarded to encourage full and frank
communications between attorneys and thigénts and thereby promote broader public
interests in the observem of law and the administration of justicetate v. Sucharew,
66 P.3d 59, 64, 1 10 (Ariz. Ct. App. 2003) (citiigte v. Towery, 920 P.2d 290, 299 n.6
(Ariz. 1996) (internal quotation marks omitted))'he privilege belongs to the client angd
encompasses communication between the attaandyclient made in the course of the
attorney’s professional employmentd. (citing Sate v. Holsinger, 601 P.2d 1054, 1058
(Ariz. 1979)). A.R.S. 8§ 12-2234 protects “any communication” that is either “[f]or [the
purpose of providing legal advice to thetign’ or “[flor the purpose of obtaining
information in order to providkegal advice to the entity[.]’/A.R.S. § 12-2234(B)(1), (2).
The privilege protects communications. ASRE8 12-2234(B). “The burden of showin

Q2

the relationship, the confidential charactérthe communication, and other necessary
facts, is that of the party claiming the privilegeState v. Sands, 700 P.2d 1369, 1374
(Ariz. Ct. App. 185) (citation omitted).
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B. Work-Product Doctrine.

Federal law governs applicatiah the work product doctrineBickler v. Senior
Lifestyle Corp., 266 F.R.D. 379, 382 ([Ariz. 2010) (citing cases). “Ordinarily, a part
may not discover documents and tangible thitiggt are prepared in anticipation ¢
litigation or for trial by or fo another party or its represtative (including the other

party’s attorney, consultant, surety, indemnitor, insurer, @ndg Fed. R. Civ. P.

26(b)(3)(A). The party claiming work-produgprotection bears the burden of proof.

Conoco Inc. v. U.S, 687 F.2d 724, 72(3d Cir. 1982).
[I.  Analysis.

A. Category 1: Reports Pref@red by Dr. Kenneth Ries.

Greyhound challenges Viad’s privileggesartion for certain monthly and quarterly

reports prepared by Dr. Kennd®es for lawyers in Viad's l& department. Doc. 60-1 at

1-2. Greyhound argues that the reports raok privileged becaudbey are factual in

nature, Dr. Ries did not seek legal advieeg Dr. Ries did not label the reports

“attorney-client privileged.” Greyhound also gues that Viad waed the privilege

because its Rule 30(b)(6) witness didt famow whether the reports were on the

company'’s privilege log or which attorneyesifically directed Dr. Ries to prepare the

reports in prior yearsld.

Viad providesthe following evidence related to ¢hreports. Dr. Ries was a nor
lawyer member of Viad's legal departmentrird 987 to 2001. Docs. 60-4 at 2, | 4; 60
at 2, 1 6. After 2001, Dr. Bs served as a consultant to Viad’s law department, provid
the “functional equivalent” of his previouservices, but “on a more limited basis
Doc. 60-4 at 2, 1 5. Inihrole, Dr. Ries “often provided monthly and quarterly repor
and other information to Viad's General Counaedl others in Viad'saw department.”
Id. at 4. These reports were always prepatatie direction of lawyers in Viad’s law
department so that the lawyers could nmmthe company’s ensonmental obligations
and provide appropriate legal advice. Dd¥-4 at 2, {1 4, 7; 60-5 at 2, § 6.
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Greyhound contends that the reportsraseprivileged because they are factual

nature. Doc. 60-1 at 1-2To be protected, a commgation must be made for the

purpose of providing legal advice or for therpose of obtaining formation to provide
legal advice. A.R.S§ 12-2234(B)(1), (2)see also In re Bard IVC Filters Prods. Liab.

Litig., No. MDL 2641, 2016VL 3970338, at *7 (DAriz. July 25, 2015 The affidavits
of Dr. Ries and one of Viadig-house lawyers establish thihe reports were prepared 4
the direction of lawyers in Viad’s law depant, to enable the lawyers to provide leg
advice to the company. Docs. 60-4 at 2, 11 4, 7; 60-5 at 2Tfii6.is reinforced by the
reports themselves, which address a widegeaof topics on whit lawyers typically

advise clients, including ongm and threatened litigation, settlement discussions

offers, general legal exposure, and reguiataction. The fact that these reporg

contained factual information (Doc. 60dt 1), or documented Dr. Ries’s monthly

activities (d. (citing Doc. 54-10)), does not refute Viad’s evidence that they were creg
to enable lawyers tprovide legal advice. The repoitsus fall squarely within A.R.S.
§ 12-2234(B)(2).

Greyhound argues that the reports apt privileged becauser. Ries did not
label them as privileged. B0 60-1 at 1. But some dhe reports are labeled a
privileged? And even for those that are notgtArizona statute does not require th
communications be labeled to pavileged. The statute instead looks to the nature i
content of the communication éiprotects those made ‘g the purpose of obtaining
information in order t@rovide legal advice."See A.R.S. § 12-2234(B)(2).

Greyhound also argues that Viad has wdithe attorney-cliergrivilege. A party
waives the privilege when itliscloses confidential communications to third partie
Ulibarri v. Superior Court In & For Cty. of Coconino, 909 P.2d 449, 452 (Ariz. Ct. App

1995), or when it affirmatively placgzivileged communications at issug&ate Farm

Mutual Automobile Insurance Co. v. Lee, 13 P.3d 1169, 1175, 16 (Ariz. 2000)).

Greyhound does not argue that eitbkthese events occurred here.

! These include Documents 1§£000) and 2 (5/7/2001).
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Instead, Greyhound arguesthat Viad waived the prilege because attorney
Jonathan Massimino, while testifying asaWis Rule 30(b)(6) witness, could nqt

determine whether certain iterfisted on Viad’s privilege log were Dr. Ries’s report

)

Doc. 54-9 at 1. But Greylund provides no legal or lagil argument as to why this
testimony would constitutew@aiver of the privilege.

Greyhound contends that Massimino gawnsistent testiony on whether the
reports were prepared at td@ection of Viad's counsel. The Court does not agree.
Massimino testified that the Ries reportsrevgprepared at the request of counsgl
although he was not able tceitify the specific attorney vehmade the request before he
joined the legal department. Doc. 60-8 at 3h4 his declaration — issued about a month
after his deposition — Massimino avowed thathael directed Dr. Ries to prepare the
reports while he was in the law department ¢éhat records indicated that Dr. Ries had
always done so at the direction of Viad’s lawyers. Doc5 &@-2, 1 6. The Court does
not view these assertioas inconsistent with his deposition testimony.

The Court concludes that the quartenhdanonthly reports prepared by Dr. Rigs
are protected by the attorney-cligmivilege under A.R.S. § 12-2234(B).

B. Category 2: Amotated Documents.

Greyhound challenges Viad's privilegassertion for documents containing
notations of unidentified indiduals. Doc. 60-1 at 3-4Greyhound does not dispute that
Viad has already produced unannethversions of the documentsl. Viad invoked the
attorney-client privilege forlethree documents (Doc. 54-1%t7), and the work-product
doctrine only for document 4d at 5).

Viad asserts that attorney authorship @ tlotations is establied by the fact that

lv2)

the documents were found in the law departmdii®s. Doc. 60-5 at 2, § 7. It explain
that it cannot identify sgrific authors because Viad empdalyup to 35 @orneys at one
time. |d. But even if these facts could be useghow that lawyers made the notations,
Viad has failed to provide any evidence thia notations werever communicated to

anyone. Arizona’s corporate attorney-cligmtivilege protects “communication|s].”
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A.R.S. § 12-2234(B). Viad has made no eftorshow that the notations were prepar
in anticipation of litigation.

Viad has not carried its burden of estadibhg that the attorneglient privilege or
the work-product doctrine protects the anmedadocuments from disclosure. The Col
therefore concludes that the documentsategory 2 are not protected from disclosure.

C. Category 3: Dr. Ries’s Memorada to the Fileor to No One.

This category includes memoranda writtenDay Ries, but addressed to “file” or

to no one at all. Doc. 60-1 at 4-5. Greyhd contends that Dr. Ries sent memorandg
the file for the sole purposef documenting facts, andah Viad cannot prove the
memoranda were communicatiorsl.

Dr. Ries testified that he sometimesoter a “memorandum tble” for the sole
purpose of documenting information. Doc. 54i42-3. But Dr. Ries prepared the thrg

documents submitted foan camera review at the direction o¥iad’s counsel to enable

to

2e

them to provide the comparnwith legal advice, and he designated each document as

attorney-client privileged. Docs. 60-4 atfR8; 60-5 at 2-3, 1 8. The documents wsg
found in the law department’s files. Doc. 60-5 at 2-3, 1 8.

Greyhound argues that Dr. Ries's i@siny that he somenes prepared a
“memorandum to file” for the sole purposeddcumenting information proves that thes
documents are not privileged. ®&0-1 at 4-5. The Coudpes not agree. One of th
three documents reviewed bye Court was addressed tal&s: TLC — General.” The
other two were labeled “Estated Future Environmentaliabilities.” All three are
labeled as privileged. Dr. Ries’s testny about his practice of writing unrelate
memoranda to file does not refute his swvdeclaration about ghdocuments submitteq
for in camera review. Dr. Ries stated that these wioents were prepared at the directiq
of lawyers in Viad’'s law department, and 88anino stated that Viad lawyers rely o

these materials to advise tbempany. These facts suppapplication of the privilege.

Greyhound also asserts that Viad Imag provided proof that these documenits

were ever communicated. Thew@t does not agree. Theadtlrations of Dr. Ries and
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Mr. Massimino, and the locatiaf the documents in the lagiepartment’s files, provides
sufficient circumstantial egtence that the memoranda were communications
information needed to render legal advice.

The Court concludes thatetlthree documents revieweu camera are protected
by the attorney-client privilege.

D. Category 4: Dr. Ries’'sCharts Without a Recipient.

Greyhound challenges Viadjwivilege claim for certaircharts prepared by Dr
Ries. Doc. 60-1 at 5-6. Viad providestfollowing evidence. D Ries prepared or
assisted in preparing theseads at the direction of Viasl counsel, who used them tg
“monitor and advise the company as to emvimental liabilities anabligations.” Doc.
60-4 at 3,  9see also 54-5 at 1. Viad continues togpare such documents today at t
request of Viad’s general counsel to as$istlaw department imonitoring and advising
the company on environmentallifities. Doc. 60-5 at 3, 9. The charts submitted 1
in camera review contain the phrase “Confidend — Attorney-Client Privilege.”

Greyhound asserts that Viad has fhiléo establish that the charts wef
communicated to anyone. Doc. 60-1 at 5@Greyhound notes thatiad’s privilege log
supports this assertion because the “Tiod &CC” columns are designated as “N/A,” d
not applicable. Doc. 54-1 at 6-7. But Vikds presented evidence that the charts w
created at the request of counsel and to assistsel in advisinghe company, and this
purpose necessarily includes communication efdharts to counsel. What is more, ot
of the charts contains a note that states atgpd. copy to DJD.” Do. 60-1 at 6. Viad
has submitted evidence that “DJare the initials of Viad'ggeneral counsel. Doc. 60-f

at 3, 1 9. This further supports Viad's atisa that the charts arshared with counsel.

The Court concludes that Vidws carried its burden establishing that the chart$

are communications within the scope of Arizen@orporate attorney-client privilege.
E. Category 5: Memoranda Prepared by Daryl Hagg.
Greyhound challenges Viad's privilege assertion for memoranda prepare

Daryl Hagg. Doc. 60-1 at 8- Hagg was an assistant Wad’'s general counsel anc
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others in Viad’'s law deptament, and prepared memoda addressing reimbursemef
figures from various sitesDoc. 60-4 at 3, T 10.

The Court has reviewed these documeantsl, no legal advicss communicated in
them. Nor has Viad provideahy evidence thabhe information cordined in them was
obtained for purposes of providing legal advidéad has failed to meet its burdeBee
Sands, 700 P.2d at 1374.

Viad asserts work-product protection for document $%e Doc. 54-1 at 9. This
document appears to be a drdftit Viad makes no attempa show that the documen
was prepared in anticipation litigation. Doc. 60-1 at 6-7.

The Court concludes that the memorandaategory 5 are not protected by th
attorney-client privilege or the work-product doctrine.

F. Category 6: Memoranda Pepared by Dr. Kenneth Ries.

Dr. Ries prepared two memoranda addressing invoices and reimbursement.
are labeled “attorney/client communication” amere sent to lawyers. Doc. 60-4, J%11.

Greyhound argues that the memorartita not seek legal advice and mere
convey facts. Doc. 60-1 at 7. But imemoranda are not limited to transmitting invoig
information for payment. They contain otheformation that would assist a lawyer i
providing legal advice concerning the company’s legal liability. The Court concly
that the memoranda in category 6 arequtdd by the attorney-client privilege.

IT IS ORDERED:

1. Plaintiff Greyhound Lines Inc.’s1otion to compel (Doc. 54) granted in

part anddenied in partas set forth above.

? Viad states that document 18 is not valet because it “references a dispute o\
a property not at issue in this case.” D60-1 at 7. Greyhound argues that it w
prejudiced by this late disclosure besa Greyhound would have selected anotl
document from Viad’s privilege log fan camera review. Id. at 7-8. The Court is not
persuaded. The twdocuments submitted for revieweasufficiently r@resentative to
allow the Court to determenwhether this category dbcuments is privileged.
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2. Defendant Viad Corporation ¢$hproduce the documents in categories

and 5 to Greyhound yeptember 12, 2016.
Dated this 8th dagf September, 2016.

Nalb Gttt

Dawvid G. Campbell
United States District Judge




