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WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Shari Ferreira, et al., No. CV-15-01845-PHX-JAT
Plaintiffs, ORDER
V.

Joseph M Arpaio, et al.,

Defendants.

Pending before the Court is Defendants’ Motion for Summary Judgment (
209). The Court now rules on the motion.
l. BACKGROUND

On July 31, 2017, Defendants filecetpending Motion for Summary Judgmei
(Doc. 209). Plaintiffs filed a timely Bponse on September 20, 2017 (Doc. 23
Defendants then filed a Reply onWwanber 2, 2017 (Doc. 236).

Following this Court’s Order on DPendants’ Motion to Dismiss (Doc. 76)
Plaintiffs maintain the follwing two causes of action: (1) a gross negligence clé

against Defendants Penzorand Maricopa County for faite to train, supervise, anq

1 On February 10, 2017, Bndants filed a Notice dBubstitution é_Doc. 148) to
substitute Sheriff Paul Penzofoe former Sheriff Joseph Arpa Plaintiffs did not object
to Defendants’ Notice of Substitution. Accordly, further proceedings are in Sherif
Penzone’s name instead of former Sherifp#io’'s name. Furthermore, Plaintiffs neve
specify in their Response (Do230) whether they maintaiciaims against Arpaio and

edical Director for Maricopa Correction&lealth Services Jeffrey Alvarez in thei
personal or official capacitie®ecause Plaintiffs fail to nka a distinction and do not
allege any specific acts by either indivadiuthe Court construes all claims broug
against Arpaio (now Penzone) and Alvarez®brought against them in their officig
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hire; and (2) Fourteenth Amdment failure-to-protect and familial-association clain
under 42 U.S.C. § 1983 against Deferidaenzone, Alvarez, Maricopa County
Hovanec, Huber, and Hansen.

A. Facts

Plaintiff Shari Ferreira brought this action on behalf of decedent Zac
Daughtry in her capacity as personal repregere of the estate @neafter “Plaintiffs”)
against Maricopa County and several puldimployees (collectively “Defendants”)
(Doc. 12 at 2). The Court we through the backgrounddis regarding the decedent’
injuries in its Order on Defelants’ Motion to Disnss, so the Court M not repeat them
all here GeeDoc. 76 at 2). Facts most relevanthes Order are discussed below and t

Court will discuss other relevant facts as necessary:

Daughtry was initially arrestedn December 12, 2013, and
booked into the 4th AvenueiDaomplex. ([Doc. 12] at 8).
Over the following months, Daughtry “had several
assignments and transfers” tbfferent facilities, but was
ultimately transferred back tihe 4th Avenue Jail on July 6,
2014. (d.). Between his initial booking and July 6, Daughtry
had been referred to “Psyalric Services” on several
occasions in light of “medicadnd mental health issues that
required ongoing medical apdychological treatment.1d.).

On July 9, 2014, fellow inmaf¢ Ryan Bates was placed in a
cell with Daughtry after Bates was discovered in a restricted
area of the 4th Avenue Jail. (Doc. 12 at 9 |[1] 42-43). At
approximately 2200 hours, ofers were “escorting medical
ersonnel and conducting a geleheadcount,” and passed

y Daughtry’s cell. Id. at 12 § 67). Whethe officers passed
by, they observed Bates sthng over Daughtry, who was
unresponsive and visibly bleeding from the head and face.
(Id.). Daughtry received medical treatment on-site, and was
subsequently transported torBeer Good Samaritan Hospital
“‘with life threatening injuries.” Ifl. at 12-13). Daughtry
suffered “multiple facial fractres, major head injuries
including orbital fractures, nose fractures, a broken jaw,
internal injuries, a subdural hematoma to the brain with brain
bleed, and severe lacerationshis head and left ear.1d. at
13). On July 20, 2014, Dabgy passed away from his

capacities only.See, e.g.Doc. 12 at 19 (in describingédhallegations against Arpaio ir
the operative complaint, Pldifis note that “Arpaio’s actins and inactions are action
and inactions on behalf of the County,” ielih seems to indicate that Plaintiffs ar
referring to Arpaio only in his official capayz)). Finally, no part has moved to update
{_he case caption following the Notice of Substitution, so it will remain unchanged a
ime.
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injuries. (d. at 15 { 76).

(Doc. 76 at 2).
Having set forth the pertinent factualdaprocedural background, the Court turr
to Defendants’ Motiorior Summary Judgment.
.  SUMMARY JUDGEMENT STANDARD

Summary judgment is appropriate whehéite is no genuine dispute as to al

material fact and the movant is entitled to jodont as a matter of law.” Fed. R. Civ. P.

56(a). “A party asserting thatfact cannot be or is genuiyeatlisputed must support that

assertion by . . . citing to particular partshaditerials in the recordncluding depositions,
documents, electronically stored informatioffidavits, or declaratins, stipulations . . .
admissions, interrogatory answers, or oth&terials,” or by “showing that materials
cited do not establish the abse or presence of a genuidispute, or that an advers
party cannot produce admissibladance to support the factd. 56(c)(1)(A), (B). Thus,
summary judgment is mandated “against gypaho fails to makea showing sufficient
to establish the existence of an elementrésdeo that party’s case, and on which th
party will bear the burden of proof at triaCelotex Corp. v. Catretd77 U.S. 317, 322
(1986).

Initially, the movant bears éhburden of demotrsiting to the Court the basis fo
the motion and the elements thie cause of action upon wwh the non-movant will be
unable to establish a genuine issue of material fidicat 323. The burden then shifts t
the non-movant to establish tlexistence of material factd. A material fact is any
factual issue that may affect the outcoméhefcase under the goveargisubstantive law.
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986The non-movant “must do
more than simply show thatdre is some metaphysical doalstto the material facts” by
“com[ing] forward with ‘specific facts showinthat there is a genuine issue for trial.’
Matsushita Elec. Indus. Ce. Zenith Radio Corp475 U.S. 574, 58@7 (1986) (quoting
Fed. R. Civ. P. 56(e)). A digpe about a fact is “genuine” ihe evidence isuch that a

reasonable jury could return argest for the non-moving partyLiberty Lobby, InG.477
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U.S. at 248 (1986). The non-movant’'s bare dEses, standing alone, are insufficient t
create a material issue of fact atefeat a motion for summary judgmelat. at 247—-48.
However, in the summary judgment context, the Court construes all disputed facts
light most favorable téhe non-moving partyEllison v. Robertsar357 F.3d 1072, 1075
(9th Cir. 2004).

At the summary judgment sagthe Court’s role is tdetermine whether there is «
genuine issue available foriak There is no issue fori&t unless there is sufficient
evidence in favor of the non-moving party fa jury to returna verdict for the non-
moving party.Liberty Lobby, Ing. 477 U.S. at 249-50.If' the evidence is merely
colorable, or is not significantly prothae, summary judgment may be grantetd:
(citations omitted).

A. Admissibility of Evidence at the Summary Judgment Stage

The Ninth Circuit applies a double stardido the admissibility requirement for

evidence at the summapydgment stageseel0B Charles Alan Wright, Arthur R. Miller
& Mary Kay Kane,Federal Practice & Procedure 8§ 2738d ed. 1998). Wh respect to
the movant'sevidence offered in support of a tium for summary judgment, the Ninth
Circuit requires that it be admib$e both in form and in conterfee Canada v. Blaing
Helicopters, Inc. 831 F.2d 920, 925 (9th Cir. 198Ramilton v. Keystone Tankshif
Corp,, 539 F.2d 684, 686 (9th Cir. 1976). With respecatdn-movant'svidence offered
in opposition to a motion for summary judgretine Ninth Circuithas stated that thg
proper inquiry is not the adissibility of the evidence'dorm, but rather whether
the contentsof the evidence are admissiblgaser v. Goodalg342 F.3d 10321036 (9th

Cir. 2003);see alsd~ed. R. Civ. P. 56(c)(2) (“A partyay object that the material cite(
to support or dispute a facannot be presented in a fotirat would be admissible in
evidence.”)Celotex Corp. 477 U.S. at 324 (“We do not mean that tle@moving

party must produce evidence in ario that would be admissibk trial in order to avoid
summary judgment.” (emphasis added)).

Accordingly, the Ninth Circuit has hetbat a non-movant’'s lagsay evidence may

in tt
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establish a genuine issue of materifdct precluding a grant of summar
judgment.SeeFraser, 342 F.3d at 1036-3Carmen v. S.F. Unified Sch. Dis237 F.3d
1026, 1028-29 (9th Cir. 2001Beyene v. Coleman Sec. Servs.,, 1864 F.2d 1179, 1182
(9th Cir. 1988). Thus, “[m]aterial in a formot admissible in evidence may be ust
toavoid but not toobtainsummary judgment, except afe an opponent bearing
burden of proof has failed to satisfy it whehallenged after completion of relevar
discovery.”"Tetra Techs., Inc. v. Harter823 F. Supp. 11161120 (S.D.NY. 1993)

(emphasis in original). Similarly, evidencentaining hearsay s&hents is admissibleg

only if offered in opposition to the mot. “Because [v]erdicts cannot rest agn

inadmissible evidence and a graf summary judgment is a determination on the me
of the case, it follows that thmovingparty’s affidavits must be free from
hearsay.’Burch v. Regents of the Univ. of Ca133 F. Supp. 2d1110, 1121 (E.D. Cal.
2006) (internal quotation marks omitted) (emphasis in original).

1. Admissibility of Plaintiffs’ Exhibits

Here, Defendants argue that they arditled to summarjudgment because

Plaintiffs’ Response (Doc. 230) “is suppattby inadmissible evidence,” namely thie

report of jail operations expert Jeffrey Eiser. (Doc. 236 at 2). Plaintiffs, in part, rel
Expert Eiser’s report, which signed but unsworn, to opg® Defendants’ motion on al
remaining claims. §eeDoc. 229-7 at 33). Plaintiffs pdirout that courts in the Ninth
Circuit have routinely held that “to be ropetent summary judgmeeavidence, an expert
report must be sworn to or otherwise fied, usually by a dmosition or affidavit,”
regardless of whether an expert reporbésng offered to support or oppose summa
judgment.Reed v. NBTY, IncNo. EDCV 13-0142 JGB (BX), 2014 WL12284044, at
*4 (C.D. Cal. Nov. 18, 2014). However, “couttisive generally held that this problef
may be remedied after it is identifie&king Tuna, Inc. vAnova Food, In¢.CV 07-7451
ODW (JWJx), 2009 WL 65@2, at *1 (C.D. Cal. Mar. 10, 2009) (citindaytag Corp. v.
Electrolux Home Prods., Inc448 F.Supp.2d 1034, 1043.MN lowa 2006 (“while an

unsworn expert report, standi alone, does not constitutenaidsible evidence that car
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be considered at the summary judgment stddbe proceedings, . . . an unsworn exp¢
report may be considered at summary judgihwéhere the opinions therein are otherwi
adopted or reaffirmed”).

“Although [Defendants] are correct that [Plaintiffs’] repatiould have been
signed under penalty of penyras the party opposing summaudgment, [Plaintiffs’]
papers are held to a less exacting stahdhan those of [the moving party].’
Finmeccanica S.p.A. v. Gen. Motors Cordo. CV 07-07537 $J (PJWx), 2008 WL
11336141, at *9 (C.D. Cabec. 17, 2008) (citinfompetitive Techs., Inc. v. Fujitsu Ltd
333 F. Supp. 2d 858, 863 (N. Cal. 2004) (aditting signed but unsworaxpert reports

that otherwise met the requirements of Fedetdé of Civil Procedure (“Rule”) 56(e), as

prescribed by Rule 56(c)(4))). tikher, ‘the existence ofthe report], although not
presently in evidentiarform, should alert the summarydgment court tahe availability
at the trial of the fastcontained in [them].’ 1d. (quotingCompetitive Techs., Inc333
F. Supp. 2d. at 864). Defendardsse no questions as to thelenticity of Expert Eiser’'s
report or predicted testimony in this matter.

The Court has carefully reviewed ExpEiser’s report and finds that it meets th
requirements of Rule 56(e), namely that itmeade on personal knowledge, set out fac
that would be admissible in evidence, and shioat the affiant or declarant is compete
to testify on the matters stated” thereindFR. Civ. P. 56(c)(¥ Expert Eiser’'s report
does state that his opinions therein are dhase his “training, ducation and persona
knowledge,” and makes clear his intention tstifg to his opinions at trial. Under thes

circumstances, the Court declines to edel the Eiser report for the purposes

considering Defendants’ summary judgment mot®ee Sch. Dist. No. 1J, Multhomah

Cty., Or. v. ACandsS, Inc5 F.3d 1255, 1261 (9th Cit993) (“when a party opposing

summary judgment fait® comply withthe formalities of Rule 56 court may choose td

? Plaintiffs could remedy therocedural deficiency of éhoriginal filing by way of
a subsequently filed sworn statement of Exggser affirming the contents of his regor
See Volterra Semiconductor Corp. v. Primarion, Int96 F. Supp. 2d 1025, 1038-3
(N.D. Cal. 2011).
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be somewhat lenient in the exercise of itcdtion to deal with #hdeficiency” (citations
omitted)).
lll.  GROSS NEGLIGENCE CLAIM

Plaintiffs maintain a state law tortlaim against Defendants Penzone a
Maricopa County alleging that these Dadants were grossly negligent in hiring
training, and supervising jail personné&egDoc. 209 at 5 (citing Doc. 12 at 17)).

A. Legal Standard

“Gross negligence differs from ordinanegligence in quay and not degree.”
Walls v. Arizona Dep’t of Pub. Safet§26 P.2d 1217, 1221 (k. Ct. App. 1991)
(citation omitted)’ It is “action or inaction with red&ss indifference to the result or th
rights or safety of othersWilliams v. Thude885 P.2d 1096, 1104 (k. Ct. App. 1994).
A person acts with reckless iffégirence if “he or she knowsy a reasonable person in hi
or her position ought to know: (1) that higian or inaction creates an unreasonable r
of harm; and (2) the risk is so great thas highly pobably that harm will result.ld. at
1102.

To bring a gross negligence claim tce tjury, “gross neglignce need not be

established conclusively, atihgh the evidencenust be more than slight and may n

border on conjecture.lL.uchanski v. Congroye971 P.2d 636, 639-40 (Ariz. Ct. App.

1998) (citation omitted). In thisase, Plaintiffs’ gross négence claim is premised or
Defendants’ alleged failure to train their gioyees. In order to prevail on a neglige
training claim, a plaintiff must demonstrdtiat a defendant’s training or lack theredg
was negligent and that suchghigent training was the proxiate cause of the plaintiff's
injuries.” Rodrigues v. RyarCV-16-08272-PCT-DGC (ESW2017 WL 253936, at *5
(D. Ariz. May 16, 2017) (citation omitted).

% In Arizona, to establish a claim for grassgligence, “a plaintiff must prove fouf

elements: (1) a dutsequiring the defendant to conformaaertain standard of care; (2)
breach of the duty of thadtandard; (3) a causaonnection betweethe defendant’s
conduct and the resultln%vlnjury; and (4) actual damagéedria v. UnitedStates, CV
11-809-TUC-HCE, 2012 WI12842258, at *4 (D. ArizNov. 20, 2012) (citingsipson v.

Kasey 150 P.3d 228, 230 (Ariz. 2007)). i¢e Defendants’ Motio (Doc. 2®) only

includes argument on theeehent of causation, so the Cowill focus its inquiry there.
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B. Analysis
1. Plaintiffs’ Claim is Direct, not Derivative
First, Defendants argue that this idexivative claim agaist Defendants Penzon¢
and Maricopa County, which fails becaus® ‘gross negligence aim remains against
the individual officer Defendants.” (Doc. 2@Q 5). Plaintiffs’ goss negligence claim,
however, is “direct and not derivative” becaubke claim stems from allegedly neglige
employment practiceSee Quinonez for & on Bdhaf Quinonez v. Andersef96 P.2d
1342, 1346 (Ariz. Ct. App. 1984). Furtherpancipal may be “liable, apart from his
derivative liability,” forindependent negligenc&orres v. Kennecott Copper Cor@38
P.2d 477, 479 (Ariz. Ct. App. 1971) (citatioomitted). “In such aase, a judgment in
favor of the [agent] will not ordiarily bar a recovery againtte [principal],” so long as
the principal is culpabldd. (citing DeGraff v. Smith157 P.2d 342344 (Ariz. 1945)
(when a principal has “been guilty of acts which, independent[] of the acts of th
[agent], liability may be predated,” the principal may remaliable even if the agent is
dismissed from the lawsuit)). Here, Plaintifl’e not seeking to recover on their st3
law gross negligence claim under a theoryre$pondeat superiprbut allege that
Defendants Penzone and Maricdpaunty were directly respoibde for gross negligence
in enacting a policy, practice, orstom that caused Plaintiffs’ harm.
Defendants point out that the Arizona Qoof Appeals has stated that “[f]or al
employer to be held liable for the negligdmting, retention, or supervision of aj
employee, a court must first findahthe employee committed a torkKtiehn v. Stanley
91 P.3d 346, 352 (Ariz. Ct. App. 2004) (quotialhern v. City of Scottsdal&99 P.2d
15, 18 (Ariz. Ct. Appl990)). The court further reasonetiere the plaintiffs’ negligent
supervision theory was based on the negligendfagtsingle employee, “[i]f the theory of
the employee’s underlying tort fails, an eomy®r cannot be negligent as a matter of I3
for hiring or retaining the employeeSee id (finding that purchasers of real estate we
owed no duty by a mortgae and the mortgagee’s lirappraiser who performed 3

negligent appraisal; therefore, the purchasgeim against the mortgagee failed becau
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it was based solely on the failed,danlying claim against the appraisérfhe case
before this Court, however, is readily digfuishable from the context of an individua
tortfeasor considered iKuehn The “underlying tort” requirement iKuehn fails to
contemplate a scenario in which the cooation of multiple acta&, none of whom
commits an independently negligent,a@n amount to gross negligerice.

Furthermore, applying the “underlgintort” theory in this context would

=4

contradict widely held prinpies of agency law. When the coordination of an entire

group of employees is the alleged causehafm to a third party, the principal ma
logically be held directly liable for negkagt supervision of employees who dutifull

carry out a bad policy desed by the principabeeRestatement (Third) of Agency 8 7.0

* For other exampleseeHall v. City of TempeNo. CIV. 12-2094-PHX-PGR,
2013 WL 4079199, at3 (D. Ariz. Aug. 13, 2013) (citingkuehn 91 P.3d at 352 (holding
that a negligent training claim against nuipal defendants must be dismissed becal
the claim was based on the alleged use otssive force of an officer, who the cou
found did not use excessive force)jmeless Glob., LLC v. Olspd CA-CV 15-0005,
2016 WL 3660238, at *GAriz. Ct. App. July 5, 2016) (hding that a court’s decision tG
dismiss all claims agialnst a defendant-eyipe barred the plaifits claims “against
employer where employer’s liability was bassdelyon the negligent acts of employee
gamphass added% émternal uda marks and brackets omittedlone v. StateNo. 1
A-CV 07-0161, 2007 WI5473086, at *3 (Ariz. Ct. AppNov. 6, 2007) (“judgment for
employee relieves employer dérivativeliability when derivative claim isiot based on
independent ground¢&émphasis added)).

> See Weatherford v. Stat@16, 54 P.3d 342, 345 (Ariz. Ct. App. 2002¥d in

art, rev'd in part on othegrounds sub nom Weatherford et. Michael L. v. State81

.3d 320 (2003) (reasoningaththe government-defendant “mistakenly relle[dl] up
Mulhern’ in arguing that a plaintiff's claim agast the government was barred for lack
an underlying tort by a gowement employee becaustulhern“fail[s] to shed light on
the independent liability” of the governmefar negligent supemon?. Although the
court concluded that the individual defendantshat case “failedo follow the policies
and procedures in place,” thourt contemplated a sitiian in which “the state’s
independent liability derives from ‘the comboh acts and omissions of its employees
who were not negligent in tireddministration of an otherse proper policy, but rathef
dutifully followed a defective policyld. In other prison contexts, a district court ma
consider “whether combined acts anoimissions Hof staff members] create
unconstitutional [deprivations]” thold policymakers liablesven if no onestaff member
IS res%onsmle for the vidian of a prisoner's rlg?htsSee Orte%a v. Flavett& 12-3426
SBA PR, 2013 WL 255781, at *5 (N.D. Cal. June 10, 2013ee also Garcia V.
Lamarque No. C 09-00235 CW (PR2010 WL 1875750, at *{N.D. Cal. May 7, 2010)
(denying summary judgmentbn a prisoner's Eighth Aemdment claim based or
allegations that the “combinextts and omissions” of multipjail personnel, who were
not held independently liablegave rise to a constitomal violation by California
Department of Corrections and Rehabilitatafficials for devising and implementing &
harmful policy).
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(Am. Law. Inst. 2006§. The Arizona Supreme Court preusly recognized that direcf
liability of an entity is awilable when the entity iSalleged to have caused :
constitutional tort through ‘a pialy statement, ordinance, regtibn or decision officially
adopted and promulgated that body’s officers.’ "City of Phoenix v. Yarnelb09 P.2d
377, 384 (Ariz. 1995) (quotin@ity of St. Louis v. Praprotnjkd85 U.S. 112, 121 (1988))
Additionally, state courts have more rettgnrecognized thatwhen an employer’s
liability “is based solely on the negligenceto$ [employee], a judgment in favor of th
[employee] is a judgment in favor of thenjployer], but ‘[w]hen the negligence of thg
[employer] is independent of the negligence of the [employee], the result ma
different.” ” Angulo v. City of PhoenppNo. 1 CA-CV 12-06032013 WL 3828778, at *1

(Ariz. Ct. App. July 16, 2013) (quotinforres 488 P.2d at 479). Accordingly, this Cour

will not apply the “underlyingort” theory promulgated iiKKuehnto bar Plaintiffs’ direct
gross negligence claim herein.

2. Factual Analysis

On the merits, Plaintiffs allege that itjafficers lacked the supervision, training
skill, ability, and control to protect Daughtfsom a foreseeable and preventable attag
by housing Daughtry with BatefDoc. 230 at 7). In support dfiis argument, Plaintiffs
offer the opinions of Expereffrey Eiser, a jail operations expert. Expert Eiser opi
that the “policies, practices, and cusis” employed by Diendants demonstratg
deliberate indifference to Daughtry’s well-bgi by housing “seously mentally ill”
prisoners together in the Disciplinary SegtegaUnit. (Doc. 230 a8 (citing Doc. 229 at
1 192)). If, as Expert Eiser opines, inaddgqutaining allowed Defendants to hous
Daughtry and Bates togethe@hen a reasonable jailer woub@ve kept them separate,

reasonable jury could find th#te failure to train is both a grossly negligent act and

6up principal who conducts an activity rislugh an agent isubject to liability for
harm to a third party caused by the agewbtnduct if the harm was caused by t
principal’s negligence in selecting, trawgi retaining, supervising, or otherwis
controlling the agent.” Restatement (Third)Adency § 7.05(1). While it is not binding
authority, Arizona frequentlyobks to the Restatement (Thirdf Agencyfor guidance.
See, e.g_.Ha&/es v. US Airways Group, IndNo. 1 CA-CV 13-00362015 WL 6507189,
at *2 (Ariz. Ct. App. Dec. 10, 2013) (“adbpg Restatement (Third) of Agency § 7.07").
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proximate cause of Plaintiffs’ injuries.

Plaintiffs’ Expert Eiser further opinethat a “systemic lack of training ang
direction” regarding cell aggnments failed to protect inmates from being placed
unnecessarily dangaus situations.ld. (citing Doc. 229 at 1 B)). That is precisely the
situation, Plaintiffs argue, that resultedaughtry’s death when Bates was assigned
his cell without proper regard for the ntal health status of each inmated.)
Conversely, Defendants contend that jail perel “received an abundance of trainin
that the training was proper and adequatec that they followd their training in
assigning and escorting Bates” to Dauglgrgell (Doc. 209 at 7 (citing Doc. 210 at

34, 35, 51-53, 92-107)). Whilboth parties agree that feadants’ Jail Management

System (“JMS”) notes factors that japersonnel must consider in making cg
assignments, including whether an inmatésesiously mentally ill,” the parties disagres
as to whether Bates and [gairy were properly classifiednd whether officers werg
trained to recognize symptoms mental illness that rekuin violent interactions.
(CompareDoc. 210 at  1@%ith Doc. 229 at § 13).

On July 9, 2014, Plaintiffs provide ah Bates was sent to the Disciplinaf
Segregation Unit after he violated facilityles and exhibited abnmal behavior, which
Plaintiffs’ experts contend should hakequired a psychiatric evaluatiorsgeDoc. 230

at 4; Doc. 229 at |1 34, 51 (Bates was lisgysomething about Junior, where is Junid

and appeared to be in azi”)). Bates was assigned tougatry’s cell even though Bate$

had a known history of violenand Daughtry was in the Sxiplinary Segregation Unit

due to a fight with his previous cellmat&egDoc. 230 at 4 (citing Doc. 229 at § 11);

Doc. 229 at § 150). Defendants provide thatendant Officers’ review of JMS showe
that neither inmate had to be housed aloreretivas no note in JMS requiring that the
be separated from each other, and Defen@dinters believed Bates to be malingerin
rather than demonstrating sytams of mental instability.SeeDoc. 209 at 4). Defendant
Officers left the inmates alone in a shawsl, consistent with cell assignment policy

and returned approximately 16 to 30nuoiie later to find Daughtry injuredCémpare
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Doc. 209 at Swith Doc. 230 at 6).

Plaintiffs provide sufficient evidence thaates’ and Daughtry’s respective mentgal
health histories and behavior exhibited oe thay of the incidentould indicate to a
properly trained and fully-informed officethat the pair coulchot be safely housed
together. This creates a genuine disputdacf as to whether Defendants acted with
reckless indifference towards Daughtry’$etya and whether theell assignment caused
Plaintiffs’ injuries. GeeDoc. 230 at 4-5). Accordinglythe Court finds that Defendants

U7

Penzone and Maricopa Couritgve not shown they are entitleo summary judgment as
to the state law claim of gross negligence.
IV. THE § 1983 CLAIMS

Plaintiffs maintain Fourteenth Aendment failure-to-protect and familialt
association claims under 42 U.S.C. § 198§ainst Defendants Penzone, Alvargz,
Maricopa County, Hovanec, Huber, and HansSeeDoc. 209 at 2; Doc. 12 at 18-20).

A. Qualified Immunity

Defendants argue that Defendant OfficeHovanec, Huberand Hansen (the
“Individual Defendants”) are entitled to quadifl immunity on Plaintiffs’ § 1983 claims
(SeeDoc. 209 at 8).

1. LegalStandard

Section 1983 provides a private right aftion against individuals acting unde

=

color of state law who violatethers’ constitutionabr statutory rights42 U.S.C. § 1983.
Specifically, a jail officer idiable under 8 1983 for FourtenAmendment violations if
the officer “acted with deliberate indifferenteea substantial risk of serious harrByrd
v. Maricopa Cnty. Bd. of Supervisp@45 F.3d 919, 924 (9 Cir. 2017) (citingFrost v.
Agnos 152 F.3d 1124, 1128 (9th Cir. 1998 ualified immunity, however, shields

~ " The failure of a municipality’s policyakers may serve as the basis for § 1983
liability. See Wilson v. Maricopa Count63 F. Supp. 2d 987, 990 (D. Ariz. 2006
citing City of Canton v. Harris489 U.S. 378, 388-90 (1989 There is no dispute tha
heriff Penzone has final policymaking authounder Arizona law with respect to thg
operation of Maricopa County jails or thBirector Alvarez has final policymaking
%uthfgt 0u9n7oler Arizona law with respecthealth services of Maricopa County jaiBee
id. a -97.

N

U
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certain government actors frocivil liability under § 1983 when apiable. Qualified
Immunity “is animmunity from suitrather than a mere defense to liability; and like

absolute immunity, it is effectaly lost if a case is erronasly permitted to go to trial.”

Mitchell v. Forsyth 472 U.S. 511, 526 (1985) (empis in original). Defendants are

entitled to qualified immunity if their caluct did not violate eclearly established
constitutional right “of which a reasable person wodl have known.”Harlow v.
Fitzgerald 457 U.S. 800801 (1982).

The United States Supreme Court hasfagh a two-part test—comprised of th
“constitutional inquiry” and the *“qualifiedmmunity inquiry"—to determine if a
defendant is entitled tqualified immunity.Saucier v. Katz533 U.S. 194201 (2001),
overruled on other grounds bfPearson v. Callahan555 U.S. 223 (2009). The
“constitutional inquiry” examines whether the ghel facts, as viewed in the light mos
favorable to the non-moving pg, demonstrate that a deftant's conduct violated ong
of a plaintiff's constitutional rightdd. If the alleged facts show that a right was violatg
the Court must then address the “qualifiedmunity inquiry” todetermine whether the
right was “clearly establishedld. at 201-02. The qualifieidhmunity inquiry includes a
further dimension “to grant office immunity for reasonable mistakes as to the legality
their actions.”ld. at 206. The qualified immunity in@y “must be undertaken in [the]
light of the specific context of the @&, not as a broad general propositide.’at 201.

2. Analysis

Here, Daughtry had a “due procesghtito be free from violence from othe
inmates” stemming from the Eighand Fourteenth Amendmen@astro v. County of
Los Angeles833 F.3d 1060, 106{®th Cir. 2016)cert. denied sub nom. Los Angele
County, Cal. v. Castrdl37 S. Ct. 831 (2017) (quotifigarmer v. Brennan511 U.S. 825,
833 (1994)) (“the Supreme Court made cleat thrison officials have a duty to proteg

prisoners from violence ateéhhands of other prisoners. Defendants argue, however

that the Individual Defendants’ conduct was reasonable under the circumstances an

they are entitled to qualified immunityrftheir actions. (Doc. 209 at 9-11).
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I DefendantHovanec
The parties agree that Defendant Hm@ made the cell assignment decision
place Bates in a shared cell wilfaughtry on the day of thacident, consistent with his
role as Tower Officer.§eeDoc. 209 at 9). Plaintiffs provideo evidence talispute that
Defendant Hovanec followed Bandant Maricopa County’s poies and procedures in
making the cell assignment decision by revieyiMS notes to confirm that the inmate

were not required to be housakdne and no other JMS notadicated that housing thesq

particular inmates together would pose aghtened risk of harm. (Doc. 209 at 10;

compareDoc. 210 at Y 34-3Wwith Doc. 229 at 1{ 34-35). &htiffs’ Expert Eiser

concluded that Defendants’ jail-classificatiamd cell assignment system was deficient|i

that it failed to consider an inmate’s manhealth status and “information about &
inmate’s risk was noavailable to or reviewed by the Tower Officer—the person w
made the actual cell [assignment] here.” (D280 at 9-10). Thi®pinion suggests that
County practices may have been inadequateorotect Daughtry, but nothing tha
Defendant Hovanec did in follving procedure to make tloell assignment demonstrate
that he “acted with deliberate indifferenttea substantial risk of serious harnByrd,
845 F.3d at 924. Accordingl Defendant Hovanec is entiddo qualified immunity on
Plaintiffs’ § 1983 claims.
. Defendants Huber and Hansen

The parties also agree thaefendants Huber and Hams escorted Bates to thq
shared cell with Daughtron the day of the incident &efendant Hovanec’s direction
(SeeDoc. 209 at 9; compare Dazl0 at 1 45 with Doc. 229 at T 45). Plaintiffs argue tk
the escorting officers observed Bates actiagnormally” and “one other inmate saif
Bates told detention officers ltid not want to go intdhe cell with Daughtry” when
Bates was left at the cell. (Doc. 230 at 11)e&vf the escorting officers observed Bats
exhibit abnormal behavior and verballyopest the assignment, which is based
hearsay, that is not a sufficient basis totadereasonable officer that leaving Bates in

shared cell with Daughtry ges a significant safety rigk Daughtry without additional
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information. Plaintiffs’ argumerthat inadequate training and awareness of mental he
status resulted in the Individual Defendafiignoring a substantial, serious risk t
Daughtry’s safety and health” by placing Bate the cell similarly falls short of the
standard required to deny qualified immunitgeéDoc. 230 at 11)see also Malley v.
Briggs 475 U.S. 335, 341 (1986) (qualified immunity shields “all but the plai
incompetent or those who knowingly violate the law”).

Plaintiffs must demonstrate “that the prsofficials were aware of a ‘substantia
risk of serious harm’ to aimmate’s health or safetySeawright v. ArizonaCV 11-1304-
PHX-JAT, 2013 WL 452885, at *@. Ariz. Feb. 6, 2013) (quotingarmer, 511 U.S. at
837). Here, the Court finds that Defentla Huber and Hansen did not act “wit
deliberate indifference to a substantial ridkserious harm” ircarrying out Defendant
Hovanec’s cell assignment directiByrd, 845 F.3d at 924see also Carrasquilla v.
County of Tulare1:15-CV-00740-BAM, 206 WL 7474520, at *12 (E.D. Cal. Dec. 27

2016) (finding that “placementa@te” in a cell where an inmaveas later attacked by hig

alth

il

>

cellmate was insufficient to &blish deliberate indifference on behalf of the escorting

officers). Accordingly, Defendants Huberdaklansen are entitled tgpalified immunity
on Plaintiffs’ § 1983 claims.
B. Monell Claim
1. Legal Standard
“[A] municipality can be found liableinder § 1983 only wdre the municipality
itself causes the constitatial violation at issue .Harris, 489 U.S. at 385 (citinylonell
v. Dept. of Soc. Servef City of New York436 U.S. 658 (1978))o establish § 1983

liability for governmental entities und&tonell, a plaintiff must prove:

(1) that [the plaintiff] possessed a constitutional right of
which [sg e was deprived; (Zhat the municipality had a
policy; ﬂ ) that this policy awunts to deliberate indifference
to the plaintiff's constitutional righ and, (4) thathe policy is
the moving force behind theonstitutional violation.’

Dougherty v. City of Covina54 F.3d 892, 900 (9th Cir021) (internal quotation marks

and citation omitted). The alled constitutional violation nyabe pursuant to a written

-15 -




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

governmental policy or a “longanding practice or custom weh constitutes the standarg
operating procedure of thedal governmental entity.Gillette v. Delmorg 979 F.2d
1342, 1346 (9th Cir. 1992) (internal quotationrksaand citation omitted).
2. Analysis

Here, according to Expert Eiser, thewas a “pattern, practice, and custon
employed by Defendants to igndreanates’ mental health stet and the resulting need t
be protected from potential safaisks in the Disiplinary Segregatiotnit. (Doc. 230 at
10-11 (citing Doc. 229 at § 195Rlaintiffs contend that thigractice of punishing, rathet
than treating mentally ill inmates and “requiring the Tower Officer to make actual
assignments and reassignmeintshe Disciplinary Segregatn Unit, without review of
the background and riskentification information on & inmate, created a substanti
and serious risk to Daughtry’s safetyld.(at 12).

Expert Eiser opines that JMS notesthbooutinely and inthis case, ignored

pertinent mental health information, whishould have factored into cell assignment

decisions if available.ld. at 12-13). This argument is supported by Classificat
Supervisor Rosie Carrillo'$iarch 4, 2014 e-mail thaDaughtry was “probably not
suitable for [m]aximum securityand that it “appears this mmate has more psychologic3
issues” than disciplingrissues, yet Daughtry was repedyeassigned tahe Disciplinary
Segregation Unit as punishment for psychiatric outburstsaf 13 (citing Doc. 229 at 1
111, 203)). Daughtry’s classification to maximecurity came froran attempt to jump
onto a razor-wire fence in full view of guardwhich was classified as an “escaps
leading to the punitive classification, agposed to a mental health evaluatidd. at 11
(citing Doc. 229 at 1 196).

Expert Eiser's opinions coincide with those of PlaintiffpErt Pablo Stewart,
M.D. Expert Stewart opines dh Daughtry belongk“in psychiatric housing” due to his
mental illness, but Defendants’ practied sending inmatesto the Disciplinary
Segregation Unit without proper psychiatry exdion gave rise to a significant risk g
violence. [d. at 14 (citing Doc. 229 at § 206)). Plafifs’ experts also agree that the ris
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posed by housing two mentally ill inmatesgéther was “obvious,thus establishing

deliberate indifference.SeeDoc. 230 at 8, 13)Farmer, 511 U.S. at 842 (deliberate

indifference may be establish&dom the very fact that # risk was obvious”). Finally,
Plaintiffs argue that the failure to trajail personnel to recognize, catalogue, a

consider mental health information and related risk factors in cell assignments lg

L4

nd
d tr

Individual Defendants to pte Bates and Daughtry together, which was the “moving

force” behind Daughtry’s injurieSee Dougherty654 F.3d at 900.

Defendants dispute that they failed pgooperly catalogue and consider ment
health information, but the B@assignment process and lackaoinsideration given to the
mental states of Bates and Daughtry on theafahe incident creates a genuine dispu
as to this issuesee suprapart 111(B). Further, if such a piey existed, Defendants failed
to carry their burden of demonstrating thattsa policy did not posan obvious risk to
Daughtry and that policy was not the proxienaause of Plaintiffs’ injuries. Accordingly
the Court finds that Defendants are not entitled to summary judgment on Plair
Monell claim. Thus, summary judgment is deniasl to Defendants Maricopa County
Penzone in his official capacjtand Alvarez in his officiatapacity as to this claim.

C. Familial AssociationClaim

1. Legal Standard

In the Ninth Circuit, it isvell established that “parents have a fundamental libg
interest in maintaining a relationship witheir children which is protected by ths
Fourteenth AmendmentDoe v. Dickensar615 F. Supp. 2d 1002, 1012 (D. Ariz. 200¢
(quotingKelson v. City of SpringfieJd’67 F.2d 651, 654 (9t8ir. 1985)). Specifically,
“a parent has a constitutionally protectedefily interest in ta companionship and
society of his or her child,” and “[tlhe st& interference withthat liberty interest
without due process of law is remediable under section 18&8s6n 767 F.2d at 655.

2. Analysis
Here, Plaintiffs set out a familialssociation claim under § 1983 in the

Complaint through argng that “Plaintiffs have beedeprived of their constitutional

-17 -

al

itiffs

ety

1%

-




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

interest in the continued rfalial companionship and saty of their son Daughtry,
caused by his untimely death.” (Doc. 12 zit). Defendants argue that Plaintiffs
Fourteenth Amendment familiaassociation claim should fail “[b]Jecause there is

underlying constitutiorlaviolation[.]” (Doc. 209 at 1% Defendants further correctly
identify that Plaintiffs’ Resporms(Doc. 230) fails to ever maon the familial association
claim by name. (Doc. 236 at 11).

While it is true that Plaintiffs have nepecifically addressedghsurvival of their
familial association claim, Defendants’ sa@egument on this issue is that the famili
association claim fails because there nig underlying constitutional violation by
Defendants. I(l.; see alsoDoc. 209 at 15). Plaintiffs’ failial association claim is
premised on PlaintiffsMonell claim and alleged underlyy Fourteenth Amendmen
failure-to-protect violation, which Rintiffs did address at lengttSéeDoc. 230 at 9-15).
The Court found that Plaintiffd¥lonell claim presents a triable issue for the judge
supra part IV(B)(2). Therefore, itdgically stands that Pldiffs’ familial association
claim should also survive summary judgrmebecause the premise of Defendan
argument on this issue—thtitere is no underlying cotiwitional violation—remains a
genuine issue for triaRccordingly, summary judgment denied as to Plaintiffs’ familial
association claim.

V. PUNITIVE DAMAGE CLAIMS

“Although a municipality may be liabléor compensatorydamages in § 1983
actions, it is immune from punitive damages under the statMiiéchell v. Dupnik 75
F.3d 517, 527 (9th Cir. 1996) (citim@ity of Newport v. Fact Concerts, Inel53 U.S.
247, 271 (1981)). Furting“[a] suit against a governmeniaiificer in his official capacity
IS equivalent to a suit againghe governmental entity itself.Larez v. City of Los
Angeles 946 F.2d 630, 646 (9th Cir. 199Ege also Mitchell75 F.3d at 527 (holding
that a district court’s award of punitive damages against government employees ir
official capacities “is in reality an assessmagainst the county, which is immune froj

such damages”). Defendants are entitlecsuonmary judgment othe § 1983 claim

-18 -

e

S

1 the

N




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

against the Individual Defendants, which forecloses the possibilgymfive damages in
this casé.
VI. CONCLUSION

For the reasons set forth above,

IT IS ORDERED that Defendants’ Motion for $umary Judgment (Doc. 209) i$

GRANTED in part andDENIED in part. Summary Judgmeist granted to Defendantg

Hovanec, Huber, and Hansen, behied as to all other Defendants. Summary Judgen

Is granted to Defendants on Plaintiffs’ piive damages claim, but denied as to :

remaining claims. The Clerk of the Coshall not enter judgment at this time.
Dated this 22nd day of December, 2017.

James A. Teilbﬂrg
Senior United States District Judge

~ ®While the Court construes all claimsaigst Defendants Penzone and Alvarez
be in their official capacities, even if amjaims persisted againany defendant in an
individual capacity, Plaintiffs failed to puorward any evidence of “evil motive ol
intent” or “reckless or callous indifference fBlaintiffs’] federally protected rights” by
either individual.See Smith v. Wadd61 U.S. 30, 30 (1983Further, Plaintiffs only

referenced punitive damagesreiation to the § 1983 claims; tbe extent that there was

a claim for punitive damages withspect to Plaintiffs’ statewaclaim, Plaintiffs failed to
offer any evidence on that issand Defendants are entitedsummary judgment on tha
issue.
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