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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
SellPoolSuppliesOnline.com LLC, No. CV-15-01856-PHX-BSB
Plaintiff, ORDER
2

Ugly Pools Arizona Incorporated, et al.,

Defendants.

Defendants, Ugly Pools Arizona, IncndaBrian Morris (“Defadants”), have filed
a motion for sanctions pursuatet 28 U.S.C. 8§ 1927 and the Court’s inherent author
(Doc. 103.) The motion is fully briefed. (D2cl05, 107.) As set forth below, the Cou
denies the motion.
l. Background

The facts of this case are explained itaden this Court’s orders on the motion
for summary judgment (Docs. 64, 95, 96), anel not repeated here. However, the Co
notes that this case involved Plaintiff'saaiths for (1) copyrighinfringement under the
Copyright Act, 17 U.S.C. § 501(a) (Counté&)n(2) unfair competition under Arizona lay
(Count Two), and (3) violation of the @tal Millennium Copyright Act (“DMCA”),
integrity of copyright manageme information under 17 U.6. 8 1202 (Count Three).
(Doc. 39.) Plaintiff described its businesdsliasnsing pre-made websites that it referrg
to as the Platform. (Doc. 78-1 at 1.) TPlatform was described generally as compu

programs, photographs, and writingld.(at  2.) Plaintiff's ciims were based on itd
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allegation that Defendants dhaeproduced the copyrighted elements of the Platfg
“verbatim.” (Doc. 39 at 1 38.) The partiled several motiongor summary judgment
on Plaintiff's claims. (Docs. 43, 45, 78, BH.) The Court granted summary judgment
favor of Defendants on Plaintiff's claimentered judgment in Defendants’ favor, ar
dismissed Plaintiff's cause of action. (3oé4, 95, 96, 97.) Dendants then filed a

motion for attorney’s fees and the pendingtiom for sanctions against Plaintiff. (Docs.

102, 103). The Court considered the motfon attorney’s fees in a separate orde
(Doc. 111.)
Il.  Sanctions under § 1927

Defendants’ motion seeksredions against Plaintiff@ttorney under 28 U.S.C
§1927. (Doc. 103 at 3-10.) Section 19@vides, in pertinent part, that “[a]ny
attorney . . . who so multiplies the proceedingany case unreasably and veatiously
may be required by the court to satisfy personally the excess ogesses, and attorneys

fees reasonably incurred because of such carid2@ U.S.C. 8§ 1927. To impose sanctiof

under 8 1927, the court must find thae thanctioned party “knowingly or recklessly

in
d
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raise[d] a frivolous argumenty argue[d] a meritorious claim for the purpose of harassing

an opponent.”In re Keegan Mgmt. Cp78 F.3d 431, 436 (9th Cir. 1996).

Additionally, sanctions mder 8 1927 may be used only to sanction the

multiplication of proceedings, nohe initiation of proceedingsMatter of Yagman796

F.2d 1165, 1187 (9th Cir. 1986). The sawati‘applies only to unnecessary filings an
tactics once a lawsuit has begurKeegan 78 F.3d at 436 (inteal quotations omitted).
A “finding that the attoney recklessly or intentionally sied the court is sufficient to
impose sanctions under § 1927, and a findiagtte attorneys recldsly raised a frivolous
argument which resulted in the multiplication the proceedings is also sufficient t
Impose sanctions under 8§ 1927Ih re Girardi, 611 F.3d 1027, B1 (9th Cir. 2010)
(citations omitted). “[W]ith § 197 as with other sanctionsgwisions, [d]istrict courts

enjoy much discretion in detaining whether and how mudanctions are appropriate.
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Haynes v. City & Cty. oSanFranciscq 688 F.3d 984, 987 (9th Cir. 2012) (intern;

guotation marks andtation omitted).

Defendants cite several instances of cohtdydPlaintiff’'s counsel that they allege

warrant sanctions under § 1927Doc. 103.) As set forthelow, the Court finds that
counsel’'s conduct, while inappropriate inns® instances, did not “unreasonably af
vexatiously” multiplythe proceedings.

A. Unreasonable Settlement Demands

Defendants assert that Plaintiff, thgbucounsel, made settlement demands t
were unreasonable and necessidaseveral years of litigatidn. (Doc. 103 at 4-5.)
Defendants argue that Plaintiff's settlerhelemands greatly exceeded their claim
damages$. (Id. at 4.) Defendants argue that these settlement demands are evide
counsel’s bad faith and support the impositiosarictions. As explained below, the Col
rejects Defendants’ argument.

Defendants assert that the value of @rge for Plaintiffs website was abol
$15,000, and Defendants grossed about $3/@00 the allegedly infringing websiteld(
at5.) Defendants argue that Plaintiff’'s dansggecluding attorney’tees, totaled $32,000
on January 18, 2016.1d( at 4 (citing Doc. 46-7 at 2 (stag that Plaintiff's “damages to

date” were “$32,000 including the cost oéthlatform, lost revenue from monthly rental

of the platform, and legal fees.”)).) Howevetaintiff initially demanded $90,000 to settlg

1 In their motion for attorney’s fees, Defendants arguedtitese unreasonable settleme

demands were evidence of Plaintiff’'s impropestive in bringing thissuit. (Doc. 102.)

;I’Se Cﬁ%rt) rejected that claim in its ordeenying the motion fo attorney’s fees.
oc. :

2 Plaintiff asserts that Defendants’ moticgr::%ﬁimperly disclosed settlement negotiations
violation of Rule 408 of the Federal Rulesvidence. (Doc. 105 at 3.) Rule 408 provids
that settlement communications are not admissible “either to prove or disprove the v
or amount of a disputed claim or to iegzh by a prior inconsistent statement or|

contradiction.” Fed. R. B&. 408(a). The Court, hower, may consider settlement

negotiations for the purpose of detammng an attorney’s fee awardSee Ingram v.
Oroudjian, 647 F.3d 925, 927 (9t@ir. 2011) (holding that the district did not err i
considering settlement negotiai®for purposes of decidirg reasonable attorney’s fe
award). Therefore, the Court concludesattiefendants did not improperly prese
information concerning settleent negotiations to suppdheir motion for sanctions.
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this case, and later reduced that dembn®65,000 for a M@ 10, 2016 settlement
conference. (Doc. 103 at 4; Doc. 102, Ex. F at 6.)
Defendants, however, misstate Plaintif€alculation of the damages that it h3

incurred by the time of the Mal0, 2016 settlement conference. Plaintiff asserted th;

d
At it

had suffered the following damages: loselising fees of $18,000, monthly maintenance

fees totaling $1,199.88, and attorney’s feleough April 30, 816 totaling $31,000.
(Doc. 102, Ex. F at 4.) Therefore, at timae of the May 2016 settlement confereng

Plaintiff asserted that it had sufferedndsges, including attorney’s fees, totaling

$50,199.88. feed.) Plaintiff also asserted that f2adants had offered $20,000 to sett

the case and did not increase their offé&., Ex. Fat 6.) Defendants’ motion for sanction

and their reply in support dhat motion do not address theiffers to settle the case|

However, Defendants’ reply in support of theiotion for attorney’sdes states that they
made a $20,000 settlement offer. (Doc. 102.at Therefore, the Court concludes th
Defendants offered $20,000 to settle the eagkdid not increase thamount at any point
during the litigation.

Defendants assert that Riaif's rationale for its sttlement demands, which they
characterize as “far beyond” the amountR¥intiff's damages, was that “Defendan|
would be liable for more than that amountatiorney’s fees by the conclusion of th
litigation.” (Doc. 103 at 4; Do 107 at 2 (stating that Paiff “insisted on being paid
attorneys’ fees Plaintiff haadot yet incurred”); Doc. 107 at 3 (“a settlement demand ba
upon attorney’s feesot yetincurred is plain extortionral unreasonable.”) (emphasis i
original).) To support theiargument for sanctions based the allegedly unreasonabl
settlement demands, Defendants Gtloway v. Marvel Entm’t GrouB54 F.2d 1452,
1482 (2d Cir. 1988)ev’d in part on other grounds by Relic & LeFlore v. Marvel Entm’t
Group, 39 U.S. 120 (1989). IGalloway, the district court awarded sanctions under § 19
because the plaintiff delayed in accepting tdesaent offer that woual have provided all
the relief plaintiff could expedb recover from the defendar€alloway, 854 F.2d at 1481.

In that case, the plaintiff rejected the defant’s settlement offer without explanation ar
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continued the litigation, eventdyalaccepting the same offer several days after trial |
commencedld. at 1482. On appeal, the Second dirdid not consider the merits of thg
ruling on the motion for § 1927 sanctiond. Rather, the court reversed the award
sanctions because it concluded that the padtgsilation of dismissal had settled all the|

disputes, including the motion for sanctidhat had been filed before tridd.

Defendants’ reliance oi€Calloway is misplaced because the Second Circuif

decision did not consider the meritbthe sanctions award under § 192Additionally,
In contrast to the plaintiff ifCalloway, Plaintiff did not rejectan offer that would have

provided all the relief it woultdlave been entitled to recofesm Defendants if it prevailed

in the litigation. At the time of the parteMay 2016 settlement conference, Plaintiff

claimed it had incurred approximately $300 in damages, and Defendants offer
$20,000 to settle the cas€Doc. 102, Ex. F at 4, 6.)Therefore, Plaintiff's $65,000
settlement demand may have exceeded its damages, but Defendants’ $20,000 se
offers were not for the full amount of Plaffis claimed damages. Although the Court’
analysis would differ if Defendants had a#d the full amount of Plaintiff's claimed
damages (excluding any amounts for attornégés that Plaintiff had not yet incurred
that is not the situation presented here.er€fore, the Court cohames that Plaintiff's
settlement demands did notreasonably and vekausly multiply the litigation.

B. Delayed Disclosure of Correspadence with the Copyright Office

Defendants argue that Plaintiff’'s couhsultiplied the proceedgs in bad faith by
failing to timely disclose correspondence witie copyright office that would have
revealed Plaintiff’'s changes to the author namé ownership of the wio at issue in this
dispute, and Plaintiff's inconsistent repeagations about the content of the depos
(Doc. 103 at 5-6, 9-10.)

3 Defendants also citth re TCI Ltd., 769 F.2d 441, 446 (10th Cir. 1985), for the

pr%loosition that a “[wlhen lawyers act uanabl¥ to agpeaselients ‘they must
understand that their adversazrly s fees becamgest of their business.” (Doc. 103 at
(quotingTCI Ltd, 759 F.2d at 4 6)3_ In that cases ttourt imposed sanctions based on
attorney’s filing of a “baselegseading to appease a clientl’'Cl Ltd,, 759 F.2d at 446.
The court did not discuss unreasonable settiérmemands as a basis for sanctions un
8 1927 and, therefore, this case doessopport Defendants’ motion for sanctions.
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1. Changes to Author Name and Ownership of the Work

Defendants argue that on Sapber 23, 2016, Plaintiffsounsel began amending

the copyright registration application andharized the copyrighoffice to change the
author name from SellPoolSumdOnline.com (“*SPSO”) to éhHagens and to change th
means of ownership from work for hire to agsnent. (Doc. 103 & (citing Doc. 56-6 at
56).) Defendants assert that Plaintiff did desclose these chgas until November 29,
2016, and that this failure “multiplied éhproceedings” because Defendants raised

iIssues of authorship and means of owm@rsn their November 9, 2016 motion fo

summary judgment. (Doc. 103 atgte alsdoc. 45 at 5-6, 10-12 (Defendants’ motion

for summary judgment); Doc. 58t 8 (asserting that Plaintiff's counsel provided t

amended copyright registration to defensensel on November 29, 2016).) Plaintif

responded to these arguments in its respmnSefendants’ motion for summary judgment,

filed December 13, 2016. (Doc. 49 at 7-Defendants did not address these issues

their reply in support of their motion for surany judgment. (Doc. 54.) The Court’s orde

on Defendants’ November 9, 2016 motion fomsoary judgment did not reach the issus
of authorship or means of ownership. (Doc. 64.)

Although Plaintiff's alleged failure to tiety notify Defendant®f changes to its
copyright registration application might have e the inclusion of unnecessary issues
Defendants’ motion for summary judgment, theurt concludes that the failure did nc
unreasonably or vexatiousiyultiply or prolong the pragedings in this matterSee28

U.S.C. § 1927. Defendants do not suggest fHaintiff knowingly or recklessly raised &

frivolous argument, or submittathnecessary filings, or engaban unnecessary tactics,

See Keegarn/8 F.3d at 436. Defendants’ motifmr summary judgmentaised multiple
issues in addition to the isssi of authorship and meansaynership. (Doc. 45.) The

Court did not address those issues, but idstesolved the motiofor summary judgment

on other grounds. (Doc. 64.) Thus, Plaintifeslure to notify Defendants of changes to

its copyright registration, whircresulted in Defendants includithe issues of authorshiy
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and ownership in their Noverab 2016 motion for summgajudgment, did not multiply
the proceedings.
2. Correspondence with the Copyright Office

Defendants also argue that Plaintiff's coeinacted in bad faith by intentionally
attempting to conceal corresponde with the copyright officé. (Doc. 103 at 9.)
Defendants state that on November 29, 2PIntiff's counsel forwarded to defens
counsel the first page of éhrecently-issued copyright registration. (Doc. 103 (citi
Doc. 53, Ex. B).) On December 1, 20I&fense counsel requed page two of the
registration. (Doc. 103 at 9.) Upon receivihg second page of the registration, defer
counsel noticed that the cayght registration referred to correspondence and reque
that correspondence fromahitiff's counsel. Id. (citing Doc. 53, Ex. R).) Plaintiff's
counsel initially stated that he was “unclear on whataspondence youareferring to.”
(Doc. 103 at 9-10 (citing Do&3, Ex. R).) On Decwber 2, 2016, Plaintiff's counsel sen
an email in which he asserted that twrespondence was protected under the w
product doctrine and refused to produce(iDoc. 103 at 10 (citing Do 53, Ex. S).) On
December 4, 2016, Plaintiff disclosed therespondence after Defendants threatenec
file a motion to compel and counsel had a tatliscuss the discovery dispute. (Doc. 1(
at 10 (citing Doc. 53, Ex. T).)

As Defendants argue, Plaintiff's couhsgas not initially forthcoming about
correspondence with theopyright office and improperly withheld that corresponden
However, the parties resolved the discovdigpute within a few days without Cour
interventiom> Thus, the Court concludes that thendoct of Plaintiff's counsel in this
discovery dispute did natnreasonably or vexatioushpultiply the proceedingsSee28
U.S.C. § 1927.

‘é E13'hf8C20cl)Jgt discussed the copeadence at issue its June 9, 2017 @er. (Doc. 64 at

> The Court also notes thaingéions for discove7g abuses g@verned by Rule 37 of the

Federal Rules of Civil Pcedure, not by 8 1927See Matter oagman 796 F.2d 1165,
1187 (9th Cir. 1986).
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C. Inaccurate Informatio n in Hagen’s Affidavit
Defendants argue that Plaintiff's couhswiltiplied the proceedgs in bad faith by

submitting a “false declaration” to the copyrigiitice. (Doc. 103 at 6.) Defendants refé

to the affidavit from one of Plaintiff's prinpals, Aaron Hagen, that Plaintiff’'s counse

submitted to the copyright officen November 14, 2016. (Dab03 at 6; Doc. 95 at 5.)
As discussed in the Court’'s September 24, 20fder, the Hagen affidé stated that the
Platform was first published onlyu3, 2014. (Doc. 95 at &iting Doc. 53, Ex. K at { 4;
Doc. 80 § 38).) The Hagen affidavit further sththat the “[tlhe gaple of the Platform
provided to the United Stat€opyright Office with SPSO’€opyright application in 2015

is the same as the welesfirst appeared when published on July 3, 2014.” (Doc. 53, EX.

at 1 5; Doc. 80 § 39.) In an accompanyin@ggnklaintiff’'s counsel confirmed that “[t]he)
Deposit that was submitted correctly represéimescopy that wasrit published on July
3, 2014. Counsel did not have sufficient factthattime of applicatin.” (Doc. 53, Ex. L;
Doc. 80 1 40.)

In its June 9, 2017 an8eptember 24, 2018 Orders, the Court found that
copyright application icluded inaccurate infmation—the July 3, 2014 publication dat
for the deposit. (Doc. 64 at 17-25; Doc.&516.) The publication date was inaccurg
because the deposit included content that apdear the website after the alleged July
2014 publication date. (Doc. 95 at 16-17The Court found that Plaintiff knowingly]
included that inaccurate information in the coglyt application in its correspondence wit
the copyright office. (Doc. 64 at 21-24; Doc. 95 at 19-24.)

In their motion for sanctions, Defendaatgue that Plaintiff's counsel multiplied
the proceedings in bad faitty knowingly submitting the in@crate information to the
copyright office. (Doc. 103 at 6-7.) Defgants’ motion, however, does not explain hg
the proceeding were multiplied by this condudd.)( In their reply, Defendants clarify
that the conduct of Plaintiff's counsel dugithe copyright regisation process multiplied
the proceedings because the Court was reqtorgn/oke the 8 411(b) process to submit

guestion to the copyright office. (Doc. 1@f 3.) The Court ages that Plaintiff's

-8-
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counsel’'s submission of inacctgainformation tothe copyright officeas part of the

copyright registration pross multiplied the proceedings because the Court was required

to submit an inquiry to the copyright afé to determine whether that inaccurate

information was material to ¢hvalidity of the copyright registration, and this process

resulted in additional motiorfier summary judgmentSeel7 U.S.C. 8§ 411(b); (Doc. 95 at

7-9; 24-25.) Therefore, the Court must consider whether this calsdizsictionable under
§ 1927.

A party seeking the impositioof sanctions pursuant ® 1927 has the burden o

2006) (discussing the burden of showingl lfaith). Among other circumstances, “bjd

faith is present when an att@y knowingly or recklessly raises a frivolous argume
Blixseth v. Yellowstondountain Club, LLC796 F.3d 1004, 1007#®Cir. 2015) (internal
guotation marks and alterati@mitted). An argument is frolous if its resolution “is
obvious” or the argument isvholly without merit.” Nat'l Mass Media Telecomm. Sys
Inc. v. StanleyIn re Nat'l Mass Media Telecomm. Sys.,.lnd52 F.3d 1178, 1181 (9th
Cir. 1998) (internal quotation mes omitted). “Tactics undertaken with the intent
increase expenses, or delay, may aigpport a finding of bad faith.New Alaska Deuv.
Corp. v. Guetschowgd69 F.2d 1298, 1306 i® Cir. 1989) (internal citations omitted).

In its orders on the motions for summarggment the Court fountthat, while this
litigation was pending, Plaiff knowingly submitted inacawate information to the
copyright office about the contemdpublication date of the depo%it(Doc. 64 at 21-24;
Doc. 95 at 19-24.) Plairitj however, did not “recklesslgr intentionally mislead the
court.” See In re Girardip11l F.3d at 1061. Instead, infiengs in this Court, Plaintiff

¢ Defendants assert that the Court also found that Piaitounsel was “reckless” in

failing to determine the veracity of the Hagefidavit. (Doc. 103 at 7 (citing Doc. 95 at

21 n.11, 23).) The Courowever, in its September 2418 Order noted that Plaintiff's
counsel delayed in his efforts ¢onfirm the contents of the deposit that were submittec
the copyright office. (Do®5 at 21 n.11.) The Court did not find that counsel ac
recklessly. Id.)

-9-
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demonstrating “bad faith,” which means eitHrivolity combinedwith recklessness or
intentional harassmentSee B.K.B. v. Maui Police DepP76 F.3d 1091, 1107 (9th Cir
2002) (defining bad faith)Morris v. Wachovia Secs., Ina148 F.3d 268, 284 (4th Cir
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admitted that the deposit camted material added afteretitlaimed publication date
(Doc. 64 at 23 (citing Doc. 56 at 6).) Plafiihargued that the additional material in th
deposit was “of no moment.” (Doc. 64 at @uuoting Doc. 56 at)?) The Court rejected
this argument and concluded thiz inquiry process of § 411)(B) was designed to clarify
whether inaccurate information presentedthe copyright office ws material to its
decision to issue a copyright regagton. (Doc. 64 at 24-25 (quotiftaimer/Kane LLC v.
Rosen Book Works LL.2016 WL 3042895, at *(S.D.N.Y. May 27, 2016)).)

In the briefing on the second motions feummary judgmentafter the Court
received a response to its inquiry from the Regist Copyrights, Plaitiff argued that it
did not make fraudulent statements to topyright office because § 411(b) requires
showing of fraudulent misrepresentation under state law. (Doc. 95 at 19-20 (citing D¢
at 2-3, n.1).) Plaintiff also argued that atpa&hallenging whether a copyright registratig

meets the registration precondition for fgirsuit must meet the heightened pleadi

standards of Rule 9(b) of the Federal Rule€iofl Procedure. (Doc. 95 at 20 (citing Dog.

90 at 3-4).) Finally, Plaintiff argued that tseunsel made inadvertent technical errors
the registration process. (Doc. 95 at 20 (cibhog. 90 at 5).) Althogh the Court rejected
these arguments, it did not find that these arguments were frivolous. (Doc. 95sme?(
also In re Keegan Mgmt. Gor8 F.3d at 436 (the court must find that a party knowin
or recklessly raised frivolous argumentsfdoe imposing sancains under § 1927).
Additionally, the Court did not fid that Plaintiff's counsel'sctions taken in connectior
with the copyright registration process weteetawith the “intent to increase expenses
delay.” See New Alaska Dev. Cor@69 F.2d at 1306. Theog€, the Court concludes
that Defendants have not shown that Plaigtifounsel acted in bdaith for purposes of

imposing § 1927 sanctioris.

" Although the Court declines to imposensiions in this case, Plaintiff's knowing
presentation of inaccurate information tce tbo%yr[ght_ office during the registratiof
process was not without consequences. TheatGdinding that this occurred triggereq
the inquiry process of § 411(lwhich resulted in the Relgjlstef Copyrights adw_smgnthe
Court that it would have refused the registmatwith the claimed publation date if it had
known of the inaccurate informan, and the Court’'s conclusi that Plaintiff's cogynght
rDeglst%tlim tvg;ls) insufficient to support iepyright claim. (Doc. 95 at 24-25 (citing
oc. 72-1 at 8).

-10 -

n

D);

or

| = —




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

D. Refusal to Withdraw the Copyright Registration

Defendants argue that Plaintiff's counsalltiplied the proceedgs in bad faith by
refusing to withdraw the inaccurate copyrigegistration. (Doc. 103 at 8.) Defendan
appear to speculate that withdrawing the cighyrregistration wouldhave terminated the
litigation on the copyright infringment claim and, thereforf@jlure to do so multiplied the
proceedings by requiring ctinued litigation on that clan until it was dismissed in
September 2018.1d. at 8-9.) Defendants, however, dot cite any authority indicating
that after Defendants alleged, or the Couwunfih, that the copyrighegistration contained
inaccurate information, Plaiff was required to withdraw its copyright registratfon
Additionally, Defendants do not cite any authodescribing the process for withdrawin
a copyright registration, the timing of suclpmcess, or the impact that withdrawing th
copyright registration would ka had on this litigation. (Doc. 103 at 8-9.) Thus,
Defendants’ speculation that Plaintiff's wtrawal of the copyright registration woul
have terminated the litigation on the cagit infringement claim does not support
finding that Plaintiff's counsel’s multipliedr prolonged the proceedings by failing t
withdraw the copyright registratiorfee28 U.S.C. § 1927.

E. UnprofessionalBehavior

Defendants further argue that Plaintiffsunsel engaged in unprofessional condl

that justifies 8 1927 sanctions. (Doc. 10318t) Defendants cite several examples

counsel's comments theyowmsider disparaging. Id.) Defendants assert withouft

explanation that these dispging comments, which thegescribe as “inappropriatg

conduct,” “vexatiouslymultiplied the proceedings in this caseld.] Defendants do not|
explain how that conduct multiplied or pralged the proceedings@udo not identify any
additional proceedings or delay in this cdbkat was caused by counsel's disparagi

comments. Although the @d agrees that such conduct is inappropriate 4

8 The Court notes that the Register of Copytsghas the primary jurisdiction to cancel
copyright registration.See Syvek Semiconductor Cod. M. Microchip Tech. In¢ 307
F.3d 775, 780-8%th Cir. 2002).
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unprofessional, Defendants’ conclusorysartion does not satisfy their burden ung
§ 1927.
[ll.  The Court’s Inherent Auth ority to Impose Sanctions

Finally, Defendants ask the Court to exgedis inherent authity to sanction non-
party Aaron Hagen based on timaccurate affidavit that he submitted to the copyrig
office. (Doc. 103 at 11keeSection Il.C. Defendants citediezone, Inc. v. Rook&20
Fed. App’x. 333 (9th Cir. 2017) (unpublishedrapn), to support theiassertion that the
Court has inherent authority to sanction a narypfor misconduct. (Doc. 103 at 11.) |
that unpublished decision, the Ninth Circuit ribtkat a district court may use its inhere

powers to sanction non-partigs abusive litigation practicedd. at 337 (citingCorder v.

Howard Johnson & Co 53 F.3d 225, 232 (9th Cir. 1995 The court affirmed sanctions

against several parties based on their “falsmisleading declaratis” and other conduct

during the litigation that suggested the dlgm#s had attempted to create a “sham

plaintiff.” Indiezone720 Fed. App’x. at 337. The cawlso affirmed sanctions against

non-party who purptoed to be the CEO of the shanaiptiff, authored the declarations

that the court found to be the primary smuof the bad faith comdt, and disobeyed 3
court order that explicitly directed him to &y and testify at the hearing on sanctioj
Id.

Unlike Indiezone in this case the Court did nénd that the Hagen affidavit
supported a finding that Plaiffts counsel acted in bad faind did not sanction Plaintiff's
counsel. Thus, unlikéndiezone the Hagen affidavit that vgafiled with the copyright
office was not the subject of a finding of badHfaconduct. Defendantio not allege that
Hagen engaged in any other sanctionableleon The Court cotedes that Defendants
have not shown that sanctiomgainst Hagen are justified.

IV.  Conclusion
For the reasons set forth in this Qrdidne Court denies Defendants’ motion fg

sanctions.
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Accordingly,

IT IS ORDERED that Defendants’ motion feanctions (Doc. 103) BENIED.

Dated this 11th day of March, 2019.

i L) kol
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Bridget S. Bade
United States Magistrate Judge




