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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Pete Anthony Valenzuela, No. CV-15-01895-PHX-ROS
Petitioner, ORDER

V.

Charles L Ryan, et al.,

Regpondents.

Petitioner Pete Anthony Valenzuela filedpeo se petition for habeas corpug
pursuant to 28 U.S.C. § 2254, raising thresnet. (Doc. 1). Magistrate Judge John
Boyle filed a Report and Reconemdation (“R & R”) that theetition be dismissed with
prejudice. (Doc. 9). Valenzuela filed a timedbjection. (Doc. 11)The Court will adopt
the R & R with comments.

BACKGROUND

Valenzuela was charged witivo counts of Burglary ithe Second Degree. (Dod.

7-1, Exh. B at 8). He pleguilty to one count. (Doc7-1, Exh. C at 11). Hipro sepost-

conviction relief (“PCR”) petition wa denied on Deember 12, 2014 and the Arizona
Court of Appeals dismissed his petition fovieav, filed January 272015, as untimely.
(Doc. 14 at 2). He then filed the peed habeas petition, raising three claims:

1. The charges in the indiaent were multiplicitous.

' The order itself is dated December 2214, but is stamped filed December 1
2014. This dlscrepanC\é doestradfect the Court of Appealsimeliness ruling, since the
applicable rule gives 30 days to file &ipen for review. Ariz. R.Crim. P. 32.9(c).
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2. Warrantless search and seizure of his vehicle.
3. Ineffective assistance obunsel in the forms of:
a) failing to contest the indictment,
b) failing to challenge the stop and arrest,
c) refusing to take his case to trial.
(Doc. 1 at 6-8). The R & R recommends fimgliValenzuela, by pleading guilty, waive
the first two claims, as well as the first twosba for the third claim. (Doc. 9 at 6-7). |
his objection, Valenzuela argues a guilty plie&s not void prioranstitutional violations
in the criminal process. (Doc. 11 at 4).

The R & R construed the claim of ineffiwet assistance of counsel for refusing
take his case to trial as a claim that Valeteseplea was involuntaryDoc. 9 at 7-8). It
recommended holding the claim is procetlyralefaulted because it was not fairl)
presented in state courld @t 8). Valenzuela did not dirty address that section of the |
& R in his objection.

DISCUSSION
l. Legal Standards

The Court “shall make a de novo deteration of those portions of the report g

specified proposed findings or recommendatitmng/hich objection is made.” 28 U.S.C.

8 636(b)(1). It “may accept, reject, or miydiin whole or in part, the findings o

recommendations made by the magistrate juddeThe Court is not required to condu¢

“any review at all . . . of any issueathis not the subject of an objectiofifiomas v.
Arn, 474 U.S. 140, 149 (1985).

Generally, a federal court cannot graniefeon a claim that was not exhausted
the state courts. 28 U.S.€.2254(b). In Arizona, this na@s petitioners must preser
their post-conviction relief claims tdhe Arizona Court of AppealSee Swoopes Vv
Sublett, 196 F.3d 1008, 1010 (9t@ir. 1999) (per curiam). A] federal court will not
review the merits of claims, including constitunal claims, that a state court declined

hear because the prisoner failed to abide by a state proceduralMaléiriez v. Ryan
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132 S. Ct. 1309, 1316 (20L2A petitioner may overcome suehprocedural default by
showing “cause and prejudi” for the default “or, almatively, a fundamental
miscarriage of justice.Beaty v. StewarB03 F.3d 975, 987 (91@ir. 2002). “Cause” may
be shown in a number of ways, includimgeffective assistance in post-convictio
proceedingsMartinez 132 S. Ct. at 1315.

>

lI.  Valenzuela’'s Guilty Plea Waived the Search and Seizure Claim

Valenzuela claims the indictment wasltiplicitous and his arrest and the search

174

of his vehicle were unconstitutional. (Doc. 16a%). In his objection to the R & R, he
argues a guilty plea does not affects hability to challenge these allegedly
unconstitutional featuresf his criminal proceadg. (Doc. 11 at 4). Tik is incorrect as a
matter of law, at least as to the seamid seizure claim. “[W]hen a defendant |s
convicted pursuant to his guiltylea rather than a trial, éhvalidity of that conviction
cannot be affected by an alleged Foultthendment violation because the convictign
does not rest in any way on evidencattimay have been improperly seizeddring v.
Prosise 462 U.S. 306, 321 (1983Jhe search and seizureaiohs is therefore waived.
[ll.  The Counts in the Indict ment Were Not Multiplicitous

As to multiplicity, the firstissue is whether Valenzuetas waivedhe argument,
as the R & R would hold. As the R & R notgsy]hen a criminal defendant has solemnly
admitted in open court that he is in fact guilty of the offemisle which he is charged, he
may not thereafter raise independent clarglating to the depration of constitutional
rights that occurred prior to ehentry of the guilty plea.Tollett v. Hendersard11 U.S.
258, 267 (1973). This is becsmi“a guilty plea representsaeak in the chain of events

which has preceded it itihe criminal process.Tollett, 411 U.S. at 267. However, thg

U

Supreme Court later clarified @h*“[a] guilty plea, thereforesimply renders irrelevant
those constitutional violations nddgically inconsistent with the valid establishment pf
factual guilt and which do not stand in theywaf conviction if factual guilt is validly
established.Menna v. New Yorki23 U.S. 61, 63 n.2 (1975)his, “a plea of guilty to a

charge does not waive a claim that judgedtsriace the charge is one which the State
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may not constitutionally prosecuteld. Multiplicity may be such a claim. However
because the multiplicity claim auld fail on its merits (sebelow), the Court need nol
decide whether it is waived.

Another threshold queston is whether multiplicitous counts in an indictmept
present a constitutional violatioif the defendant is onlyonvicted of one count. One
authority believes “[iJt remains permissible ¢barge a single offense in several counts
(although not to convict and pwhi on more than enfor a single crime).” 1A C. Wright
& A. Leipold, Federal Practice and Procesl§ 142 (4th ed. 2016). This authority has
rarely been cited for that proposition, hewer, and never by the Ninth Circuit or g
district court therein, ands roots are in dicta frounited States v. Universal C. I. T|
Credit Corp, 344 U.S. 218 (1952). There, the Caitdted, “a draftsman of an indictment
may charge crime in a variety of forms teoal fatal variance of the evidence. He may
cast the indictment in several counts whetherbody of facts upowhich the indictment
Is based gives rise to only one criaimffense or to more than ondd. at 225. If this is
correct, Valenzuela may very well havemaltiplicity claim sincehe was only convicted
of one count.

Even assuming Valenzueleas not waived his claim and that a multiplicitolis
indictment itself violates Valenzuela’'s caigional rights, the claim fails. Valenzuela
argues the two burglary counts were from iagke crime.” (Doc. 1 at 6). However, the
indictment lists under each of the two couatsnique residence dmunique victims. I¢.
at 14). It thus appears he was charged for two separate burgladégalenzuela has not
demonstrated otherwise. The multiftiicclaim is therefore denied.

IV.  The Ineffective Assistance of CoundeClaims are Procedurally Defaulted

Because Valenzuela does not objecti® R & R’s finding tlat his ineffective

assistance of counsel (“YIAC”) claims amrocedurally defaulted, the Court may

summarily adopt th® & R on this issue. It does so as to the first and second IAC clajms.

However, one point of clarifiteon is worth making as to the third claim. As noted, the

& R construed this claim — cosel refused to take the casetrial — as a claim of an
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involuntary guilty pleaAlthough the R & R iot entirely clear on th point, the Court
understands the R & R to V& construed the claim thiway because it implicitly
concluded the IAC claims wemgrocedurally defaulted, and shis analysis was in the
alternative. To be clear, all three IAC clairae defaulted becausieey were dismissed
by the Arizona Court of Appesldue to the untimeliness of his appeal. (Doc. 14 at

This Court’s analysis frora prior habeas case applies:

If Petitioner were to appefihe denial of PCR reliefiow, review would be
precluded for untimelinessSee Ariz. R. Crim. P. 32.9(c) (petition for
review of PCR determination must bked within thirty dgs after the final
decision of the trial cotix. If Petitioner were to raise any of the habeas
claims through a [second] PCR, theRP®@ould be summarily dismissed for
untimelinessSeeAriz. R. Crim. P. 32.4(a) feept for narrow exceptions, a
PCR must be filed within ninetglays of entryof judgment);see alsdAriz.

R. Crim. P. 32.1(d)-(h). Because Petitioner is prevented from exhausting
his habeas claims by an independamd adequate state law ground,
exhaustion is impossible and the claims are procedurally defades.
Smith v. Stewart241 F.3d 1191, 1995 2.(9th Cir. 2001) (Rule 32
procedural bar is “regularlfollowed” and thus adequateakv'd on other
grounds by Stewart v. Smith36 U.S. 856, 122 &t. 2578, 153 L.Ed.2d
762 (2002).

Pickens v. SchriroNo. CV-08-1087-PX-ROS, 2009 WL 287021%t *3 (D. Ariz. Sept.
3, 2009). With this understding, the Court adopts the & R’s analysis of the IAC
claims.

V. The Procedural Default Exceptions Do Not Apply

Valenzuela argues in his objection tfating to review his claims on the merit$

would result in a fundamental miscarragf justice. (Doc. 11 at 1). Becauge se

filings must be “liberally construedEstelle v. Gamble429 U.S. 97, 106 (1976), the

Court will proceed as though Valenzuetdso invoked the “cause and prejudice

exception, including thévartinez avenue of ineffective ssistance in post-convictior
proceedings.

To show a fundamental miscarriage pfstice, Valenzuela must show “
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constitutional violation has probably resulted in the conviction of one who is actl
innocent.”Murray v. Carrier, 477 U.S. 478, 496 (1986). Mazuela has not claimed hg
was innocent of the burglary. The causand prejudice exception depends up
Valenzuela showing “some objective factorezril to the defensenpeded [his] efforts
to comply with the Stte’s procedural ruledn appealing PCR rulingtd. at 488. He has
not so much as alleged any external factaeluding ineffective ssistance in the posty
conviction proceedings.

Accordingly,

IT IS ORDERED the Magistrate Judge’s Rep@md Recommendation (Doc. 9
is ADOPTED.

IT IS FURTHER ORDERED Petitioner's Application for Writ of Habeag
Corpus (Doc. 1) iDISMISSED WITH PREJUDICE . The Clerk of Court shall close
this case.

Dated this 3rd dagf October, 2016.

Senior Unlted States District Jyel
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