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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
GE Franchise Fimece Commercial LLC, No. CV-15-01924-PHX-NVW
Plaintiff, ORDER
V.

Hollis Wormsby, anndividual; and Sidney
Vernal Wormsby, an individual,

Defendants.

GE Franchise Finance Commercial LLGGE Franchise”) seeks to hold Hollis

and Sidney Wormsby liable as guarantors afefaulted loan. Befe the Court is GE
Franchise’s Motion for Summaryudgment (Doc. 36) and the parties’ accompany

statements of facts and briefs. For theawaaghat follow, the Motion will be granted.

l. LEGAL STANDARD
A motion for summaryjudgment tests whether tlepposing party has sufficien

evidence to merit a trial. Sumary judgment shoulbde granted if the evidence reveals |
genuine dispute abouhy material fact and the movingrpais entitled tojudgment as a
matter of law. Fed. R. Civ. B6(a). A material fact is ortkat might affecthe outcome of
the suit under the gewning law, and a factudlspute is genuine “if thevidence isuch that
a reasonable jury calilreturn a verdict for the nonmoving partyAnderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986).
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The movant has the burden gfowing the absence of genuine disputes of matg
fact. Celotex Corp. v. Catrett, 477 U.S. 317, 3231086). However, are the movant shows
an absence of evident® support the nonmoving party’s case, the bustefts to the party
resisting the motion. The pgrbpposing summanu@igment must then “set forth specifi
facts showing that there is angene issue for trial” and mayot rest upon th pleadings.
Anderson, 477 U.S. at 256.To carry this burden, the nonmaoyi party must do more thar
simply show therés “some metaphysical doubt esthe material facts."Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).

In deciding a motion for summary judgmethe Court must view the evidence in th
light most favorable to theonmoving party, must not wéigthe evidence or assess i
credibility, and must éw all justifiable infeences in favor ofhe nonmoving partyReeves
v. Sanderson Plumbing Prods,, Inc., 530 U.S. 133150 (2000)Anderson, 477 U.S. at 255.
Where the record, taken as &ole, could not lead a rationaletr of fact to find for the

nonmoving party, there is rgenuine issue for triaMatsushita, 475 U.S. at 587.

Il. MATERIAL FACTS
A. Loans, guaranty, and default
GE Franchise’s Stateant of Facts (Doc. 3#ecounts as follows:

On July 16, 2008, GEranchise made mioans to Little Gant Enterprises, LLE.
The first loan was documented in an agreement labeled “Cohoadi5341001,” which
the parties refer to as the “100dan Agreement.” (Doc. 37-at 2-51.) That loan was
for $2,324,595, plus interest. The secorghlavas documented in an agreement labe
“Contract No. 15341002 xvhich the parties refer to #se “1002 Loamgreement.” [d.
at 52-86.) That loan wasrf$2,223,405, pis interest.

! More precisely, General Electric Capital Corporation made the loans and
assigned its rights in the loats GE Franchise.The Wormsbys do not challenge th
assignment. For all practical purposes, [G&nchise is the lendand will be referred to
as such.
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The Wormsbys are members of Little Gidatterprises. On the day the loar
were made, they signed a writtguaranty. At théottom of each pageere the words
“Contract No. 15341001."(Doc. 37-3 at 2—-8.) Theesond paragraph referréd a loan
of $2,324,595. Ifl. at 2.) This guaranty will béereafter referred to as the “100
Guaranty.” This is the onlguaranty attached to GE Frdmise’s Statement of Facts.

On May 1, 2015, GE ranchise notified Little Gint Enterprises and the

Wormsbys that the loans were in default. Later that mduitlte Giant Enterprises filed
for bankruptcy. In October(0d5, the bankruptcy court aumtied off substantially all of
Little Giant Enterprises’ assets for $1,0)0 That amount (minuthe costs of sale)
was applied to the debt owéd GE Franchise.ln December 2015dditional collateral
was sold for $15,500, which was also applie the debt owetb GE Franchise.

B. Lawsuit and revelation ofa second guaranty
GE Franchise filed this action agairtee Wormsbys on September 24, 201

(Doc. 1.) It claims the Wormsbys aianteed the 1001 Loakgreement and the 1002

Loan Agreement. Ifurther claims that as of Janya31l, 2016, theNormsbys owed
$495,356.24 pursuant to tlagreements, consisting of: @334,011.40 of principal,
(2) $52,529.98 of interest, X3$13,236.06 in k& charges, and (4) $95,578.80 in fe
incurred in the bankruptcy aas Accordingly, it moves fosummary judgrant in this
amount, plus further interest accrued and f@es$ costs incurred ithis matter. (Doc.
36.)

In their response, the Wormsbys raiseyamhe objection. (Dc. 40.) They say
the 1001 Guarantyapplies only to the 1001 LoaAgreement, notthe 1002 Loan
Agreement. They poirout that the guarantgentifies only ondoan—$2,324,595—and
refers to only one loan agreent—Contract No. 15341001.In addition, Sidney
Wormsby says he had a discussion vilte lender about thdifferent purposes and

interest rates of the two loanBased on this discussiondathe language dhe guaranty,
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the Wormsbys claim they reasonably belagvbe 1001 Guaranty applied only to th
1001 Loan Agreement.

In reply, GE Franchise presents a coplya second guaranty, signed by tf
Wormsbys on the same day as the 1001 &ugr (Doc. 45-1.) Athe bottom of each
page of this second guaranty #ine words “ContracNo. 15341002.” Id. at 2-8.) The
second paragraph refers @oloan of $2,223,405. Id. at 2.) Thisguaranty will be
hereafter referred to as the “1002 GuarantyGE Franchise saythe 1002 Guaranty
debunks the Wormsbys’ claim that they diot guarantee thé@2 Loan Agreemerit.

In light of this revelation, the Courtlawed GE Franchise tamend its complaint
to include a reference to, and copy of, tl®2A Guaranty. (Doct8.) The Court also
allowed the Wormsbys to file a sur-reply, “ited to addressing” the amended compilai
(1d.)

In sur-reply, the Wormsbys rka three arguments. (Dds0.) First, they object to
the timeliness of GE Franchise’s introtioo of the 1002 Guaranty. They say G
Franchise should have produdc this guaranty along witthe 1001 Garanty during
discovery, not in its reply briefn a summary judgment motion.

Second, the Wormsbys object to the authenticity of the 1002 Guarsi
Specifically, Sidney Worsby swears in a declaration that he “do[es] not recall signi

the 1002 Guaranty and that he “ha[s] concetipgut the authenticitgf the signature.”

(Doc. 51-3 at 3.) His “concerhare that three of the lettens his signature on the 1002

Guaranty are “different” fromhis signature in other loadocuments and that “thg
signature in general is not\Wwdhe] signs [his] name.” I{.) Hollis Wormsby, however,

has not contested the authenticityhaf signature on the 1002 Guaranty.

> GE Franchise also args, in the alternativethat the 1001 Guaranty
unambiguously applies to bottman agreements. Theo@t does not address thi
argument.
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Third, the Wormsbys critice GE Franchise’s previousehavior toward Little
Giant Enterprises. They chaithat (1) in 2012 GEranchise refused tdlow Little Giant
Enterprises to refinance one i$ loans at a lower interegsate, and (2) in 2014 GE
Franchise applied one dfttle Giant Enterprises’ paymento the loarwith the lower
interest rate, contrary to Littl&iant Enterprises’ instrtion, thereby contributing to
Little Giant Enterprisesultimate bankruptcy.

Oral argument was held only26, 2016. At oral arguant, it becara clear that
Sidney Wormsby wa not affirmativelydenying that he signed the 1002 Guaranty, but
was simply requiring GE Franchise fwove authenticity. Accaddingly, the Court

allowed GE Franchiseo file proof of auhenticity and allowed the Wormsbys to

14

respond.GE Franchise has filadworn declaration of its Videresident, stating that the

signed copy of the 1002 Guararitgd been kept in the ordiry course of business angd

=

that the Wormbsys’ signatures that document appearrt@tch their signatures on othsg

loan documents. (Doc. 55-1.) In respwnSidney Wormsby has filed another swofn

declaration, criticizing GE Franchise’sdaration and reiterating that he “recall[s]

signing only one garanty. (Doc. 56-1.)

. ANALYSIS

A. Consideration of the cond guaranty is proper,despite the Wormsbys’
objections to timeliness and authenticity.

1. Timeliness
GE Franchise’s failure tproduce a copy of the 10@z2uaranty during discovery

does not prevent the Court from considerihghnow. Discovery deadlines are nqt
sacrosanct.See 6A Charles Alan WrightArthur R. Miller, et al.,Federal Practice and
Procedure § 1522.2 (3d ed., Apr. 2016 updataediing “courts have allowed schedulin

orders to be amended” textend discovery deadlines”).

(@]

Here, there is good reason to considexr #9002 Guarantyven though it was

introduced after discovery. 1Bt, there is no indication @b GE Franchise’s delay was
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intentional. Omission of the 1002 Gaaty from the recorddoes not benefit GE
Franchise. Indeed, GE Franchise appeardmbtive known of this omission until th
Wormsbys pointed it out in response to GEanchise’s summary judgment motiof
Once GE Franchise learned of this imwght, it promptly produced a copy.

Second, consideration of €h1002 Guaranty does naeinfairly prejudice the
Wormsbys. The Court gave thidormsbys plenty of time faa sur-reply, as well as ora
argument on the matterCf., e.g., Sanden v. Mayo Clinic, 495 F.2d 221, 228 (8th Cir
1974) (trial court did not abuse discretiorscheduling deposition afefendant two days
before civil trial).

Third, the 1002 Guardyis an important document this case. It directly refuteg
the Wormsbys’ argument that they did noaitantee the 1002 Loakgreement, which is
the only argument they madte response to GEranchise’s summgijudgment motion.
The Court should rtagnore an essential docemt based on a technicality.

2. Authenticity
The Wormsbys’ objection to ¢hauthenticity of tt 1002 Guarantglso fails. In

an ordinary case, disagreement as togieuineness of a signature might well preve
summary judgment. But this not an ordinary case.

Sidney Wormsby does not actualigny signing the 1002 Guaranty. This w3
made clear during questioning of tW®rmsbys’ counsel at oral argument:

COURT: | take it you haveothing more than what
you -- your client has said so far his affidavit, which is “I
don’t remember this --”

COUNSEL: Correct.

COURT: *“-- something'sifferent from some of my
other” -- as | said, that does not look to me like a denial. That
doesn’t look -- tell me how thatould be sufficient to create
a disputable -- disputed questiohfact as to the authenticity
of the signature.

COUNSEL: Well, it has tdbe authenticated to be
admitted. That's the first step.
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COURT: That's a diffeent point, though, and |
understand your point on that Your point is [opposing
counsel] hasn’t carried his b But suppose | get to the
next question. How -- how wadilit be a contradiction, if he
had carried his burden, for dur client] to say “lI don't
remember and this isn’'t exactlye same as some of my other
signatures.” Doesn't look like #t's an issue of fact, either.

COUNSEL: No.

COURT: So -- all right.Go ahead. Whatever you'd
like to say.

COUNSEL: There's really nothing else to say, Your
Honor. It's all in the brief. Nothat's it, Your Honor. Thank
you.

Sidney Wormsby says he doast “recall” signing the 100&uaranty, but one would nol
expect him to recall signing each of severaluoents in a loan transaction six years ag
He also says he “ha[s] concerns about thbemticity of the signate,” but the concerns
are based on minor variatiot®tween that signature amis signature on other loan
documents. Such variations are entirely rdrmindeed, even among his signatures
other loan documents, there are variatiorGomnfpare Doc. 37-2 at 2¥With id. at 44,id.
at 50,id. at 77,id. at 85, Doc. 37-3 at &nd Doc. 51-3 at 5.) Hang compared those
signatures with the signature tie 1002 Guaranty (Doc. 45at 8), the Court finds that
they are remarkably similar and the signatmehe 1002 Guaranty does not stand out
a suspicious way. If anything, the slightriation between that signature and the oth
signatures shows that it waet traced from a nearby document.

In addition, the circumstances swnaling the 1002 Guaranty confirm th
signature’s authenticity. It is undisputed tloat July 16, 2008, GEranchise agreed td
make two substantial loans tattle Giant Enterprises, oivhich the Wormsbys were
members. It is also undisputed that on s&ne day, the Wormgd signed a guaranty
for the first loan. In this context, it is reamble to infer that the Wormsbys also signeq

guaranty for the second loan. This is esulfciso because onlgidney Wormsby is
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demanding further proodf authenticity. Tk other signer, Hollis Wormsby, has ng
objected to the auth#&aity of his signaturen the 1002 Guaranty.

Now that GE Franchise baoffered credible evidencaf the 1002 Guaranty’s
authenticity, the Wormsbys cannot defeanswary judgment simplyy pointing to the
absence of a specific memaand the presence of normalnations in signaturesSee
Nieves v. Hess Qil Virgin Islands Corp., 819 F.2d 1237, 1252 ¢3Cir. 1987) (affirming
summary judgment despite aoitiff's forgery claim, wilere district court found the
signature “remarkably similar tihe signatures of the pldiff that appear on numerous
exhibits attached to his opposition the motion for summary judgment”gccord
Jackson v. Allstate Ins. Co., 441 F. Supp. 2d 728, 735 (E.Pa. 2006) (granting summary

judgment where plaintiff algging forgery “only testified that she does not remembe

whether she signed” and nohdt she distinctly remembenst signing”). To allow the
Wormsbys to avoid summary judgmenttivout actually denyig authenticity would
effectively allow any loan qarantor to avoid summarjudgment despite a signeq
agreement. That cannot bghi. Defeating summary judgent does not require much
but it requires more than “some metaphyistubt as to the nterial facts.” Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574586 (1986).

Thus, the Court considerseti002 Guaranty for purposes summary judgment.
By its terms, the 1002 Guarantpliges the Wormsbys to rap the second loan and it
associated debts. Therefosgmmary judgment will bergnted against the Wormsbys 3
to the remaining $495,356.24 owed to GE Franchisss, fpirther accrued interest.

B. Consideration of the Wormsbys’ claimsagainst GE Frarchise raised in
their sur-reply is improper.

The Court authorized the Wostnys to file a sur-replylimited to addressing” GE
Franchise’'s amended complaint. GE [Etdee amended its omlaint in only one
respect: adding a reference to, and copyteé 1002 Guaranty. Nevertheless, tl

Wormsbys used the sur-reply @s opportunity to criticize GEranchise’s past behavio
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toward Little Giant Erdrprises. Specificallythe Wormsbys claim #t (1) in 2012 GE
Franchise did not allow Little @nt Enterprises toefinance one of ittoans, and (2) in
2014 GE Franchise ajppd one of Little GianEnterprises’ payments the loanwith the
lower interest rate, contrary to Litti@iant Enterprises’ instruction.

These claims exceed theope of the sur-reply. Moower, the Wormsbys do no
explain how these claims refu@&E Franchise’s sumary judgment motio, nor do they
identify any other purpose for which the Conray consider claims introduced in a finz
brief on a summary judgment motion.

C. GE Franchise is not entitled to full attorneyfees and costs.

GE Franchise seeks not orthe repayment of the $495@.24 debt and interest
but also attorney fees andst® pursuant to its contractstivthe Wormsbysand A.R.S.
8 12-341.01. GE Franchise anticipateqli‘a separate applican for fees and costg
detailing the amount of attorneys’ fees and €dsat it has incurresh this matter up to
the date of entry of the judgment.” (Doc. 36 at 7-8.)

Under the loan agreemisn and guaranties, GH-ranchise is entitled to
reimbursement for “reasonable” attorn@e$ and costs. (Doc. 37-2 at 22, $8& also
Doc. 37-3 at 2; Doc. 45-1 &) Likewise, A.R.S. § 1241.01 authorizes an award g
“reasonable” attorney fees. The statute gihesCourt discretion whether to award feg
but the contractual provisions are mandato@hase Bank of Arizona v. Acosta, 179
Ariz. 563, 575, 880 P.2d 1109121 (Ct. App. 1994).Thus, the Court will award GE
Franchise reasonable fees and costs.

Various factors bear on é¢hreasonableness of a regted attorney fee award
including the time and labor reged of counsel, novelty ardifficulty of the questions
presented, and any other matters deenpgaopriate under the rdumstances. LRCiv
54.2(c)(3). In this case, GEranchise failed to produce copy of the 1002 Guaranty
during discovery. The absence of tlgsaranty was the basiof the Wormsbys’

opposition to summarjudgment as well as subsequent filings and oral argument.
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Franchise should not iewarded for its mistake. Theoe&, attorney fees incurred afte
the filing of GE Franchise’summary judgment motion are metasonable and will not be

awarded.

IT IS THEREFORE ORDERED that GEranchise’s Mtion for Summary
Judgment (Doc. 36) is granted.

IT IS FURTHER ORDERED that GE Frarish submit proof ostipulation as to
the commencement date, rate, and amouqrefudgment interestot included in the
$495,356.24 debt identified iits motion. Post-judgmennterest will accrue at the
applicable federal rate.

IT IS FURTHER ORDERED that GE Frarish may submit a separate applicatig

for specific fees and costs inmpliance with LRCiv 54.1 and 54.2.

Dated this 8th dagf August, 2016.

Ao S VW e

4 Néil V. Wake
Senior United States District
Judge

-10 -

N




