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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Gloria June Fernandez, No. CV-15-01928-PHX-DLR
Plaintiff, ORDER
V.

Carolyn W Colvin,
Defendan

Plaintiff Gloria Fernandez seeks review under 42 U.S.C. § 405(g) of the
decision of the Commissioner 8bcial Security (Commissioner) denying her applicati
for supplemental security inowe and disability insurance bé® Because the decisior
of the Administrative Law Judge (ALJ) ismeorted by substantial evidence and is n
based on legal error, the Commissioner’s decision is affirmed.
|. Background

Fernandez is a 64 year-old female wdih associate’'s degree. (A.R. 43.) S
previously worked as a billingssociate, nurse, and physician’s assistant. She all
disability based on highholesterol, arthritis, herniatedsds, sciatic nerve, depressiof
anxiety, gout, and highlood pressure.ld. at 252.)

On July 16, 2012, Feamdez applied for disabpit insurance benefits anc
supplemental security inowe, alleging disability begning March 1, 2012. Id. at 11.)
On December 3, 2013, she appebawith her attorney and tédged at a hearing before the
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ALJ. A vocational expert also testified.
On February 11, 2014, the ALJ issuedezision that Fernandez was not disabl
within the meaning othe Social Security Act. The Apals Counsel denied Fernandez

request for review of the hearing decision, making the ALJ's decision

Commissioner’s final decision. On SeptemberZ®BL5, Fernandez sought review by this

Court.
ll. Legal Standard

The district court reviews only thosssues raised by the party challenging t
ALJ’s decision. See Lewis v. ApfeR36 F.3d 503, 517 n.13tfOBCir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal errc@rn v. Astrue495 F.3d
625, 630 (9th Cir. 2007). uBstantial evidence is mothan a scintilla, less than 4
preponderance, and relevant evidence tlraaonable person might accept as adequ
to support a conclusion considey the record as a wholdd. In determining whether
substantial evidence supportgi@cision, the court must consider the record as a wh
and may not affirm simply by isolating aptscific quantum of supporting evidencdd.
As a general rule, “[w]herghe evidence is susceptibte more than one rationa
interpretation, one of whiclupports the ALJ’'s decision,dhALJ’s conclusion must be
upheld.” Thomas v. Barnhar278 F.3d 947, 954 (9th IC2002) (citations omitted).
lll. Five-Step Sequential Evaluation Process

To determine whether a claimant is digabfor purposes of the Social Securit
Act, the ALJ follows a five-step process. @0F.R. § 404.1520(a). The claimant bea
the burden of proof on therst four steps, but at step five, the burden shifts to
Commissioner.Tackett v. Apfell80 F.3d 1094, 109®th Cir. 1999).

At the first step, the ALJ determinashether the claimant is engaging I
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry endid. At step two, the ALJ detmines whether the claiman

has a “severe” medically determinablghysical or mental impairment
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8 404.1520(a)(4)(ii). If not, the claimaistnot disabled and the inquiry endd. At step

three, the ALJ considers wther the claimant’s impairment or combination

impairments meets or medically equals apaimment listed in Appendix 1 to Subpart
of 20 C.F.R. Pt. 404. § 404.1520(a)(4)(iilf.so, the claimant is automatically found t
be disabled.ld. If not, the ALJ proceeds ttep four. At stepdur, the ALJ assesses th
claimant’s residual functional capacity (RFCHatetermines whether the claimant is st
capable of performing past relevant work4@t.1520(a)(4)(iv). If sathe claimant is not
disabled and the inquiry enddd. If not, the ALJ proceeds ttne fifth and final step,
where he determines whethigre claimant can perform any other work based on

claimant’s RFC, age, education, and werperience. 8§ 404520(a)(4)(v). If so, the

claimant is not disabledd. If not, the claimant is disabledd.

the

At step one, the ALJ founthat Fernandez meets the insured status requirements

of the Social Security Act through Mar@1i, 2015, and that shhas not engaged ir
substantial gainful activity sae March 1, 2012. (A.R. 23t step two, the ALJ found
that Fernandez has the following severgamments: degenerative disc disease g
spondylosis status post laminectomy anscélctomy, obesity, and degenerative joi
disease. 1(l.) At step three, the ALJ determinddat Fernandez does not have i
impairment or combination of impairments tima¢ets or medically equals an impairme
listed in Appendix 1 to Subpaftof 20 C.F.R. Pt. 404.d( at 25.)

At step four, the ALJ found that Fernandez has the ®Hferform “the full range
of sedentary work as defined in ZLFR 404.1567(a) and 416.967(a).1d.(at 26.)
Accordingly, given her RFC, the ALJ conclutithat Fernandez is capable of performir
her past work as a billing clerk and medical billing clerlkl. &t 30.)
IV. Analysis

Fernandez argues the ALJ’'s decisioroudd be overturned because the Al
improperly (1) rejected the testimony otating physician Dr. David Minor, and (2
discounted the credibility dfer testimony regarding the severity of her symptoms. (D

16 at 12, 16.) The Court wilbaress each argument in turn.
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A. The ALJ Did Not Err in Evaluating the Medical Source Evidence

The ALJ is responsible for resolgrconflicts in medical testimonyAndrews v.
Shalalg 53 F.3d 1035, 103®th Cir. 1995). Geerally, more weight should be given t
the opinion of a treating physician tharthe opinions of non-grating physiciansLester
v. Chater 81 F.3d 821, 830 (9th Cit995). Where a treating physician’s opinion is not

O

contradicted by another physician, it may regected only for “clear and convincing

p ==

reasons, and where it is contradicted, itynmot be rejected without “specific and
legitimate reasons” supported by sialogial evidence irthe record. Id. Likewise, an
examining physician’s opinion gerally must be given greateeight than that of a non-
examining physician.ld. at 830. As with a treatinghgsician, there must be clear and
convincing reasons for rejecting the uncodiceed opinion of arexamining physician,
and specific and legitimate reasons, suppbby substantial evidee in the record, for
rejecting an examining physicig contradicted opinionld. at 830-31.

Dr. David Minor, D.O., has treated Fernander several years. (A.R. at 82.) He
completed three medical source statemeegmrding her functional capabilities. The
first form, dated August 16, 2012, stateattRernandez could occasionally lift less than
ten pounds and that she would missrk once or twice per monthld( at 383.) It noted
that she could sit for six hours during therkaay and stand or wallor one hour during
the workday. Id. at 382.) Minor alsmpined that Fernandez would often experience
interference with attention and concentrateinwork due to her nmkal impairments.
(1d.)

The second form, dated April 22, 2013tses that Fernandez can lift ten poungs
occasionally and less thamtpounds frequently due tknee & back pain.” Id. at 511.)
It also states that Fernandez is able tékwoa stand less than two hours per day due|to
“lumbar & knee pain [and] neuropathy.ld(at 512.) Further, Feandez can sit for only
four hours per day and can never clirstmop, kneel, crouch, or balancéd. @t 512-13.)

The third form, dated September 17, 204fates that Fernandez cannot lift any

weight in a work situation and would mis®rk three or four times a monthld(at 606.)
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It further stated that she colusit for three hourper workday, walk ostand for one hour
out of the workday, and thdter mental impairments wallcause frequent or constar
interference with atterdn and concentrationld( at 605.)

The ALJ gave little weight to the opoms of Minor becaues they were not
supported by the objective medl evidence in the record angre “inconsistent with the

record as a whole.” Id. at 29.) Inconsistency with é¢hmedical record is a sufficien

basis for discounting medical source evidenBatson v. Comm’r of Social Sec. Admin.

359 F.3d 1190, 1195 (9th ICR2004). As the ALJ noted/inor “primarily summarized”

Fernandez’'s “subjective complaints, diagnosas] treatment, bute did not provide
objective clinical or diagnostic findinge support the functional assessmentd. &t 29.)

The statements merely cittknee and back pain” withut any supporting clinical
findings. The ALJ also notetthat Minor's medical sourceatments appear to sugge
further deterioration of Fernandez’s medlicanditions, which contradicts the abunda
medical evidence indicating otherwise. Téaedence demonstrates that Fernande
back pain improved after surgery and that imental impairments were controlled wit
medication. Her surgeon believed the surdgerppe a major suces regarding her back
pain. (d. at 519.) In October 2012, a few mon#iter surgery, progress notes indicats

that Fernandez was “doing wélbut that she “would like uto sign a form for disability

so she could have her student loan payments waivdd.”at(589.) The notes further

state that “I told the patient that | canmsagn a form for permanent disability becauss
do not think she is disabled. &hban hold a job and work.1d()

The Court finds the ALJ reasonablpnciuded that Minor's medical sourcs
statements were inconsistent with the otiye medical evidence and properly affordg
little weight to them. Accoidgly, the Court finds theALJ set forth specific and
legitimate reasons supped by substantial evehce for discounting Dr. Minor’s opinion
See Lester81 F.3d at 830.

B. The ALJ Did Not Err in E valuating Fernandez’s Credibility

Fernandez argues that theJ erred in evaluating theredibility of her testimony
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regarding the severity of her symptoms.o¢D16 at 16.) In eluating credibility, the
ALJ is required to engage in a two-steplgmis: (1) determine whether the claima
presented objective medical egitte of an impairment thabuld reasonably be expecte
to produce some degree of the pain or othanptoms alleged; and, if so with n
evidence of malingering, (2) reject the ohaint's testimony about the severity of th
symptoms only by giving specific, clear, dartonvincing reasons for the rejectiof
Vasquez v. Astrye572 F.3d 586, 591 (9th Ci2009). “In reaching a credibility
determination, an ALJ may weigh inconsistes between the claimant’s testimony al
his or her conduct, daily activities, amebrk record, among other factors.Bray v.
Comm’r of Soc. Sec. Admis54 F.3d 1219, 122(Bth Cir. 2009).

At the hearing, Fernandez testified tehe had back surgery in July 2012. (A.R.

46.) She lives with her twsons and has a pitbull.ld( at 54-55.) She has a driver’
license and occasionally drivesld.(at 56-57.) She frequenthalks on thephone with
her sister and a few friends.ld(at 59.) Fernandez goes to the grocery store ong
month and goes out to eat twice a montlal. gt 60-61.) She harel her daily activities
of living, including bathing, dressing, ikiag breakfast and meals, doing the dishg
laundry, and occasionhbusehold chores.Id; at 63-64.) She has a laptop on which s
plays games, shops, takes onlinessks, and uses Facebodkl. &t 64-65.) As a hobby,
Fernandez does embroidery, and sometim#s ber work, but ralg embroiders for
longer than thirty mutes at a time.ld. at 65-66, 69.)

Fernandez further testified that she ishlaedo sit for longethan thirty minutes
due to back pain. Iq. at 69-70.) She stated that she has left knee pain for which
takes medication.Id. at 71-72.) She can only stand and walk for five to ten minutes
time before her back starts hurting, whiclkjures her to use a scooter when she g

grocery shopping.ld. at 72-73.) After her surgery, sti&l not go to physical therapy a

recommended by her doctorld.(at 74-75.) The surgery Iped her back pain and the

pain in her thigh. I¢l. at 81.) She can lift one gallon ofilk, but cannot lift two at the

same time because “it hurts.Id(at 76.)
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Fernandez stated that she has anxietgjor depressive disorder, and bipolar
disorder. [d. at 77.) Sometimes she gets upset will “scream and holler” and “can’t
bring [her]self back down.” I§.) Medication, however, comls all the symptoms of
these disorders.Id. at 78.)

The ALJ found Fernandez’'s statements reég@ the severity of her symptoms not

fully credible because they were inconsistent with the “relatively benign” medical

evidence and inconsistent with the relativebnservative treatment she received for her
conditions. Id. at 26, 27.) An ALJmay discount a claimant’s credibility if the
“statements at her hearing do not comport wlifective evidence iher medical record.”

Bray, 554 F.3d at 1227. The ALstated that “[t]he claimant has not generally received

174

the type of medical treatment one would exgdecta totally disabled individual and the
claimant’s alleged loss dbinction is not supported hybjective medical findings.” Id.
at 27.) The ALJ noted that Fernandea Haack surgery in July 2012, which was
described as a “major success for [her] back paitd. at 519.) Although her doctof
recommended physical therapy, Ferdez did not follow through.ld. at 74-75.) For

pain, she takes over-the-counter medicatioit. af 451.) In addition, the latest x-ray o

>

her knee was “unremarkable,” and all of l¢her conditions were “under control” and
“medically stable.” Id. at 521, 641.)

With respect to Fernandez's alleged mad impairments, the ALJ noted that
Fernandez stated thatrhg&ymptoms are controlled with medicationld. (at 28.) The
medical evidence confirms thigs over the course of sevetaatment visits it is noted
that she has “normal mood and affect,” gawglght and judgment, dnall of her mental

status examinations wekgithin normal limits. (d. at 386, 517, 619.) In Novembe

=

2013, Fernandez reported ngdession and no anxietyld(at 611.)

The Court agrees with ¢hALJ's characterization ofhe medical evidence a$
“relatively benign” in this caseThe evidence indicates tHagrnandez’s pain is managed
with mild medication and thdter remaining medical conditiorsse stable. In addition,

her mental impairments appear to have onpd, and Fernandezradted that they are
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controlled with medication. The ALJ reambly concluded that this evidenc
undermined Fernandez’s testimony at the Ingarespecially regarding her back pain a
her “screaming and hollering.” o&ordingly, the Court findthe ALJ provided specific,
clear, and convincing reasons for disctig Fernandez’s crdulity regarding the
severity of her symptoms, and that thosasoms are supported bybstantial evidence.
Vasquez572 F.3d at 591.

IT IS ORDERED that the final decision of théommissioner of Social Security
is AFFIRMED . The Clerk shall enter judgment aotiogly and termiate this case.

Dated this 13th day of October, 2016.
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