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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
William Allen Smith, No. CV 15-01931-PHX-DGC (JZB)
Plaintiff,
V. ORDER

Unknown Juarez, et al.,

Defendants.

On September 25, 2015, Plaintiff Williallen Smith, who is confined in the
Correctional Training Facility isoledad, California, filed a pro se civil rights Complai
pursuant to 42 U.S.C. § 1983 and an Appiwato Proceed In ForanPauperis. In an
October 13, 2015 Order, the Court grantesl Application to Proceed and dismissed t
Complaint because Pldifi had failed to state a claimThe Court gave Plaintiff 30 day{
to file an amended complaint that cured tieficiencies identified in the Order.

On October 28, 2015, Plaifh filed his First Amended Complaint. In a Novembs
10, 2015 Order, the Court dismissed thetFimended Complaint because Plaintiff ha
failed to state a claim. Th€ourt gave Plaintiff 30 days file a second amende(
complaint that cured the deficiees identified in the Order.

On December 3, 2015, Plaintiff file@l Second Amended @wmlaint (Doc. 10).

The Court will dismiss the Second A&mded Complaint and this action.
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l. Statutory Screening of Prisoner Complaints

The Court is required to screen comis brought by prisoners seeking relig

against a governmental entity @an officer or an employeaf a governmental entity. 28

U.S.C. 8§ 1915A(a). The Court must dismissomplaint or portion thereof if a plaintiff

has raised claims that are legally frivolausmalicious, that fail to state a claim upon

which relief may be granted, or that seslonetary relief from a defendant who |
immune from such relief28 U.S.C. § 1915A(b)(1)—(2).

A pleading must contain a “shahd plain statement of the claghowingthat the
pleader is entitled to relief.” Fed. R. CW. 8(a)(2) (emphasis added). While Rule
does not demand detailed factual allegatibmslemands more than an unadorned, th
defendant-unlawfully-harmed-me accusationAshcroft v. Igbal 556 U.S. 662, 678
(2009). “Threadbare recitals of the elemeotsa cause of action, supported by me
conclusory statements, do not sufficéd:

“[A] complaint must contain sufficient &ual matter, accepted as true, to ‘statg
claim to relief that is plausible on its face Id. (quotingBell Atlantic Corp. v. Twombjy
550 U.S. 544, 570 (2007)). A claim isapkible “when the plaintiff pleads factug
content that allows the coud draw the reasonable inference that the defendant is li
for the misconduct alleged.ld. “Determining whether a coplaint states a plausiblg
claim for relief [is] . . . a context-specific task that requires the reviewing court to ¢
on its judicial experience and common senskl’ at 679. Thus, although a plaintiff's
specific factual allegations may be consisterth a constitutional claim, a court mus
assess whether there are other “more lilkiglanations” for a defendant’'s conduddl.
at 681.

But as the United States Court of Agas for the Ninth Cingit has instructed,
courts must “continue to constrpeo sefilings liberally.” Hebbe v. Pliley 627 F.3d 338,
342 (9th Cir. 2010). A “complaint [filed bg pro se prisoner] ‘must be held to les
stringent standards than formaéatlings drafted by lawyers.’Td. (quotingErickson v.
Pardus 551 U.S. 89, 94 (7) (per curiam))
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I[I.  Second Amended Complaint

In his eight-count Second Amended ngmaint, Plaintiff sues the following
employees at the Corrections CorporatmnAmerica (CCA): Case Manager Juare
Correctional Counselors Coopand Castillo, and Correction®fficer Drexler. In his
Request for Relief, Plaintiff s&s the appointment of cowland monetary damages.

In Count One, Plaintiff asserts a retaliam claim and alleges that of
September 25, 2014, he got into a verbtdraation with Defendant Castillo. After thg
verbal altercation, Defendant Castillo “calla ‘code,” and three staff members stole a
destroyed Plaintiff's personalqyerty. Plaintiff claims that the California Department
Corrections (CDC) and CCA told him “that [hisghts were violated.” Plaintiff claims
he was injured as follows: he was “penalifedtalking” and his poperty was stolen and
destroyed.

In Counts Two, Three, and Four, Plaintiff asserts retaliation claims and alleg
that on September 25, 2014, Defendants Ju&eaper, and Drexler destroyed his ce
and stole and destroyed his paral property in retaliation foa verbal altercation that
took place between Plaintifhd Defendant Castillo. Plaiffticlaims that CDC and CCA
told him that Defendants Juarez, Cooped Brexler “violated [Plaintiff's] rights.”

In Count Five, Plaintiff asserts a property claim and alleges that on Septembe
2014, Defendant Castillo stoknd destroyed his personaloperty. Plaintiff further
alleges that, although he didpfgeal the action, [he] was natforded a fair process,” ag
he “was not allowed a fair opportunity to have [his] claim heard.”

In Counts Six, Seven, and Eight, Plaintiff asserts property claims and violatior
of his Eighth Amendment rights. In suppaf his claims, Plaintiff alleges that of
September 25, 2014, Defendants Juarez, @oagnd Drexler stole and destroyed h
property in retaliation for Plaintiff snivolvement in a verbal altercation.

[I1. Failureto Statea Claim
To prevail in a § 1983 claing plaintiff must show th&fl) acts by the defendant

(2) under color of state law X@leprived him of federal ghts, privileges or immunities
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and (4) caused him damagéhornton v. City of St. Helen425 F.3d 1158, 1163-64 (9th

Cir. 2005) (quotingShoshone-Bannock Tribesldaho Fish & Game Commm2 F.3d
1278, 1284 (9th Cir. 1994)). buddition, a plaintiff must altge that he suffered a specifi

injury as a result of the aduct of a particular defendand he must allege an

affirmative link between the injurynal the conduct of that defendariRizzo v. Goode
423 at 371-72377 (1976).

Although pro se pleadings are liberally constridgines v. Kerner404 U.S. 519,
520-21 (1972), conclusory anague allegations will notupport a cause of actiorivey
v. Bd. of Regents of the Univ. of Alask&3 F.2d 266, 268 (91Gir. 1982). Further, a
liberal interpretation of a civrights complaint mg not supply essenti@lements of the
claim that were not initially pledid.

A. Retaliation Claims

As discussed in the Court’'s November 10, 2015 Order, a viable claim of
Amendment retaliation contairfsre basic elements: (1) amssertion that a state actg
took some adverse action against an innf2tebecause of (3) that prisoner’'s protects

conduct, and that such action (4) chilled iheate’s exercise ofis First Amendment

CJ

rights (or that the inmate 8ared more than minimal harm) and (5) did not reasonably

advance a legitimate correctional go&hodes v. Robinspd08 F.3d 559, 567-68 (9th
Cir. 2005);seealsoHines v. Gomez.08 F.3d 265, 267 (91Gir. 1997) (retaliation claim
requires an inmate to show (that the prison official actei retaliation for the exercise
of a constitutionally protected right, and) (fhat the action “adveced no legitimate
penological interest”). The plaintiff has therden of demonstrating that his exercise
his First Amendment rights was a substantiainotivating factor behind the defendants
conduct. Mt. Healthy City School Dist. Bd. of Educ. v. Doy29 U.S. 274, 287 (1977)
Soranno’s Gasco, Inc. v. Morga®74 F.2d 1310, 1314 (9th Cir. 1989).

In his First Amended Compld, Plaintiff alleges that Defendants Castillo, Juarg

Cooper, and Drexler destroyéds cell and stole and destroyed his personal propert)

retaliation for Plaintiff's involvement in a vieal altercation with Defendant Castillg.
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Plaintiff's conclusory allegation that heas engaged in protected conduct is n
sufficient, as Plaintiff has failed to allege afacts showing that he was engaged
protected conduct. Engaging in a verbldraation with prison staff is not protecte
conduct. Accordingly, the Courtilvdismiss Counts One through Four.

B. Property Claims

Plaintiff has failed to state lass of property claim in @unts Five through Eight.

Although Plaintiff argues that the alleged los#isf property constitutes a violation of his

Eighth Amendment rights, ¢hEighth Amendment does mprovide a basis for his
claims. As discussed in the Court’s previduslers, the “Due Process Clause is simf
not implicated by aegligentact of an official causing unended loss of anjury to life,
liberty, or property.” Daniels v. Williams474 U.S. 327, 328 9B6). Moreover, even
unauthorized and intentional ghevations of property do notonstitute a violation of
procedural requirements of the Due Proc€$suse if a meaningful post-deprivatio
remedy for the loss is availabléludson v. Palmer468 U.S. 517, 5381984). Plaintiff
has an adequate post-deprivation remesgeHowland v. State818 P.2d 1169, 1172-73
(Ariz. App. 1991) (prisoner failed to séata due process claim because Arizona |
provided an available statertaemedy to recover the value of his property). Tha
prisoner “might not be abl® recover under these remeslithe full amount which he
might receive in a § 1983 action is not .determinative of the a&juacy of the state]
remedies.” Hudson468 U.S. at 535.Here, Plaintiff has an available post-deprivatic
remedy — a common law tort suit. AccordingPlaintiff has again failed to state
property claim, and the Court willgtniss Counts Five through Eight.
V. Dismissal without Leaveto Amend

Because Plaintiff has failed to state aircl in his Second Aended Complaint, the

Court will dismiss his Second Amended ComplaitiLeave to amed need not be given

if a complaint, as amended, is subject to dismisdslidore v. Kayport Package Express

Inc., 885 F.2d 531, 538 (9th Cir. 1989). Theu@t's discretion to deny leave to amend

particularly broad where Plaintiff has previgubeen permitted to aemd his complaint.
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Sisseton-Wahpeton Sioux Tribe v. United Sia®€sF.3d 351, 35%9th Cir. 1996).
Repeated failure to cure deficiencies is ahdhe factors to be considered in decidir

whether justice requires granting leave to amevidore 885 F.2d at 538.

Plaintiff has made three efforts at ¢nad) a viable complainand appears unable

to do so despite specific structions from the Court. The Court finds that further
opportunities to amend would Hatile. Therefore, the Coyrin its discretion, will
dismiss Plaintiff's Second Amendé&bmplaint without leave to amend.
IT ISORDERED:

(1) Plaintiff's Second Amended @wlaint (Doc. 10) and this action ar
dismissed for failure to state a claim, andethClerk of Court must enter judgmer

accordingly.

(2) The Clerk of Court must make amtry on the docket stating that the

dismissal for failure to state a claim may coasta “strike” under 28 U.S.C. § 1915(Q).
(3) The docket shall redtt that the Court certifig pursuant to 28 U.S.C
§ 1915(a)(3) and Federal Rules of AppellRBr®cedure 24(a)(3)(A), that any appeal
this decision would not be taken in good faith.
Dated this 16th day of December, 2015.

Nalb Gttt

David G. Campbell
United States District Judge
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