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Erasmo Lopez-Valencia, No. CV-15-01954-PHX-SMM
Petitioner, No. CR-14-1153-01-PHX-SMM
V.
ORDER
USA,
Regpondert.

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Pending before the Court is Movaniotion to Vacate, Set Aside, or Correc
Sentence pursuant to 28 U.S.C. § 2258dfon September 24, 2015. (Doc. 1.) TH

matter was referred to Magistrate Jadgames F. Metcalf for a Report arn

Recommendation. On December 23, 2015sdeadent filed a Motion to Declare

Attorney Client Privilege Waived. (Doc. 6Qontrary to the Magistrate Judge’s Ords
(Doc. 7), Movant did not respont¥lovant was thewrdered to show cese why this case
should not be dismissed foriltae to prosecute and failute comply with Court orders.
(Doc. 9.) Movant again failed to responithe Magistrate Judge filed his Report an
Recommendation, to which no objections have been filed.
STANDARD OF REVIEW

The Court “may accept, reject, or modifyn whole or in part, the findings of
recommendations made by the magistrat28 U.S.C. 8§ 636(b)(1)(¢ see_Baxter v.
Sullivan, 923 F.2d 1391, 139@th Cir. 1991). Parties laa fourteen days from the

service of a copy of the Magistrate’s regomendation within whicho file specific
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written objections to the Cour28 U.S.C. 8§ 636(b)(1Fed. R. Civ. P. 6, 72. Failure t(
object to a Magistrate Judge’s reconmuation relieves the Court of conductidgnovo

review of the Magistrate Judge’s factdaldings and waives all objections to thos
findings on appeal. See Turner v. Duncas8 E.3d 449, 455 (9th Cir. 1998). A failur

to object to a Magistrate Judge’s conclusiandifactor to be weighed in considering tf

propriety of finding waivepf an issue on appeal.” Id.
DISCUSSION
Having reviewed the Repioand Recommendation of thagistrate Judge, and n(
Objections having been madby any party thereto, theoQrt hereby incorporates ang
adopts the Magistrate JudgdReport and Recommendation.
The standard for this dlirt to issue a Certificatef Appealability (“COA”) is

whether the applicant has “made a substhehawing of the denial of a constitutions

right .” 28 U.S.C. § 2253(c)(2); Rule 11(af) the Rules Governing Section 2254 Case

“Where a district court has rejected thenstitutional claims on the merits, the showin
required to satisfy 8 2253(c) is straigmf@ard: The petitioner must demonstrate th
reasonable jurists would find the districtuctis assessment of the constitutional clain
debatable or wrong.” Slack v. McDaniel, 5PRS. 473, 484 (20Q00“When the district

court denies a habeas petition procedural grounds withbweaching the prisoner’s

underlying constitutional claimg COA should issue when the prisoner shows, at le
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that jurists of reason would find it debatable whether the petition states a valid claim c

the denial of a constitutionalght and that jurists of esson would find it debatablg
whether the district court was correct in socedural ruling.” Id. Because the Court
decision is procedural and the Court fintd&t jurists of reason would not find i
debatable whether this Couwdecided the matter correctly,cartificate of appealability
will be denied.
CONCLUSION AND ORDER
For the reasons set forth,
IT IS HEREBY ORDERED that the Court adopts the Report ar
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Recommendation of the Magistrate Judégdfon March 1, 2016. (Doc. 10.)

IT IS FURTHER ORDERED that Movant’s Motion to Vacate, Set Aside, or
Correct Sentence, filed Septeer 28, 2015 (Doc. 1) b®ISMISSED WITHOUT
PREJUDICE for failure to prosecuteThe Clerk of Courtshall enter judgment
accordingly.

IT IS FURTHER ORDERED that a Certificate of Appealability and leave to
proceedn forma pauperis on appeal arBENIED because the dismissal was justified by
a plain procedural bar and jurists afason would not find the procedural ruling
debatable.

IT ISFURTHER ORDERED that Petitioner's MotiorUnder 28 U.S.C. § 2255
to Vacate, Set Aside, or @ect Sentence by a PersonFaderal Custody (Doc. 39 in
CR-14-1153-01-PHX-SMM) bdenied with prejudice.

Dated this 29th daof March, 2016.




